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Any doubt which may have existed in 
legal minds as to the propriety of the action 
of the United States Circuit Court for the 
Northern District of Illinois in the Debs 
case, should be set at rest by the unani- 
mous decision of the United States Su- 
preme Court, refusing him a writ of 
habeas corpus, upholding the legality of his 
commitment for contempt, and asserting the 
supreme power of the Federal government in 
such emergency. By this decision the equity 
jurisdiction of Federal courts has been so 
enlarged as to make the injunction a writ of 
general application which may be used by the 
courts, even for police purposes. The decis- 
ion contains one passage which should be 
studied with attention by the labor organiza- 
tions of the country. It is pointed out that 
the right of any laborer or any number of 
laborers t6 quit work was not challenged, 
and that the only object of the proceedings 
against Debs and his fellow-conspirators was 
to restrain forcible occupation of the high- 
ways along which interstate commerce and 
the mails are carried. The following forcible 
language of the court contains the substance 
of its ruling: ‘‘A most earnest and eloquent 
appeal was made to us in eulogy of the 
heroic spirit of those who threw up their em- 
ployment and gave up their means of earning 
a livelihood, not in defense of their own 
rights, but in sympathy for and to assist 
others whom they believed to be wronged. 
We yield to none in our admiration of any 
act of heroism or self-sacrifice, but we may 
be permitted to add that it is a lesson which 
cannot be learned too soon or too thoroughly 
that, under this government of and by the 
people, the means of redress of all wrong 
are through the courts and the ballot-box, 
and that no wrong, real or fancied, carries 
with it legal warrant to invite, as a means of 
redress, the co-operation of a mob, with its 
accompanying acts of violence.’’ 


Somewhat in contrast to this opinion is 
that of Judge Holmes, of the Supreme Judi- 
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cial Court of Massachusetts, in a recent case, 
on the question of the right of strikers to 
exert ‘‘persuasion, advice and social pres- 
sure,’’ which will excite a good deal of com- 
ment. He admits that ‘‘it is well settled that 
deliberately and in combination to interfere 
with a man’s business to his pecuniary dam- 
age, by persuading others to have nothing to 
do with him, is actionable. (Walker v. 
Cronin, 107 Mass. 555.) But he holds that 
this applies only to interference for pure 
mischief or for harm’s sake. Interference 
for a good purpose, such as to compel a man 
to accept the strikers’ schedule of wages, 
would be justifiable, in his opinion, though 
he admits that ‘‘the weight of judicial opinion 
is the other way.’’ The trouble with this 
decision is that it recognizes the doctrine out 
of which all that is mischievous in strikes 
arises, and which, pushed to extremes, would 
be destructive of industrial freedom, viz: the 
doctrine that persons who have once been 
employed by a particular man or corporation 
have a right to remain in the service as long 
as they please on their own terms, and to 
employ any means short of violence to attain 
this end. It is only on the theory that they 
have a vested interest in the places they have ~ 
left that strikers are morally or legally justi- 
fied in trying to prevent other men from 
filling them by either ‘‘persuasion, advice or 
social pressure.’’ ‘‘If we applied this doc- 
trine,’’ says the New York Nation, comment- 
ing on the above decision, ‘‘to any other 
contract—the hiring of a house, for instance, 
or the employment of a domestic servant—its 
absurdity would become at once apparent. 
If a tenant whose offer of rent had been re- 
jected by the landlord, were to collect a 
crowd in front of the house to dissuade other 
tenants from renting it, or if a butler were to 
distribute handbills denouncing his late em- 
ployer’s service, and organize patrols to keep 
would-be successors away, everybody would 
cry shame, and the police would interfere. 
But a factory-owner, whose credit, and may 
be his bread, are dependent on his success in 
managing his business in his own way, would 
find, under Judge Holmes’ decision, that he 
had entered into a compulsory partnership 
with a number of men whom he disliked and 
wished to be rid of, but who had the power 
of fixing his ‘schedule of wages.’ More- 
over, Judge Holmes appears, in defining in- 
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timidation, to overlook the state of mind of 
the persons intimidated. A course of con- 
duct which frightens people and limits their 
freedom of control through fear, whether it 
consists in hooting, jeering, threatening, or 
‘persuading’ with a big stick, is surely, or 
ought to be, unlawful, whatever the motives 
of those pursuing it. Any agency which 
prevents me from doing what I should like to 
do, and could do legally, is an abridgment of 
my freedom.”’ 








NOTES OF RECENT DECISIONS. 


Haseas Corpus—Conr cicting STATE AND 
FepERAL JuRispicTion.—In Ez parte Whit- 
ten, 67 Fed. Rep. 230, decided by the United 
States Circuit Court for the District of Con- 
necticut, where habeas corpus was invoked 
for the release of a person under indictment 
for crime in Connecticut, who had been ex- 
tradited from Massachusetts, it was claimed 
in support of the petition that the indictment 
was procured by mistake, and that the pris- 
oner was not in fact a fugitive from justice. 
Counsel for the petitioner claimed that he 
could prove, in the first place, that the in- 
dictment is invalid or void by reason of some 
mistake on the part of the grand jury. But 
the effect of an inquiry into this question, 
says United States Judge Townsend, assuming 
such evidence to be admissible and true, 
would be to call upon the Federal court to 
examine into the proceedings under which 
said indictment was obtained, and to deter- 
mine collaterally its sufficiency under the 
laws of this State. It has been repeatedly 
decided by the Supreme Court of the United 
States, in cases of this character, that while 
the Federal Court may have power, in its 
discretion, to issue writs of habeas corpus to 
State courts in cases of urgency, and where 
it appears that the petitioner is restrained of 
his liberty in violation of his rights under the 
constitution, the exercise of such power, be- 
fore the question has been raised or deter- 
mined in the State court is one which ought 
not to be encouraged, citing Cook v. Hart, 
146 U. S. 195. It was further claimed that 
the petitioner was not a fugitive from justice, 
and that inasmuch as extradition proceedings 
are based upon the statutes of the United 
States, the question whether he was in fact 





such fugitive is a federal question which it is 
the duty of that court to decide. But the 
court, upon the authority of Ex parte Reggel, 
114 U. S. 642; New York v. Eno, 155 U.S. 
89; Robb v. Connolly, 111 U. S. 624, and 
the very recent decision of Pearce v. State, 
15 S. C. Rep. 116, denied this proposition, 
holding that the State court of original juris- 
diction was competent to decide questions of 
this character in the first instance, and that 
its obligation to render such decision as would 
give full effect to the supreme law of the 
land, and protect any right secured by it 
to the accused was the same as that rest- 
ing upon the courts of the United States. 
If the final judgment of the State court 
be adverse to this petitioner, he may then in- 
voke the protection of the Federal court 
in case of any denial of his constitutional 
right. 





ConstituTiIonAL Law—City ORpDINANCE— 
ControL or Parks—Pusiic Appress.—The 
Supreme Judicial Court of Massachusetts de- 
cides in Commonwealth v. Davig, that the 
legislature may limit the use of a public park 
by prohibiting addresses to be delivered 
there, may delegate its control over the use 
of public parks to the municipal corporations 
directly concerned, and that as used in an 
ordinance prohibiting the making of a public 
address in a public park the term ‘‘public ad- 
dress’ includes a sermon or religious dis- 
course. Holmes, J., says: 


The only question raised by these exceptions which 
was not decided in the former case of Com. v. Davis, 
140 Mass, 485, 4 N. E. Rep. 577, is one concering the 
construction of the present ordinance. That such an 
ordinance is constitutional is implied by the former 
decision, and does not appear to us open to doubt. 
To say thatit is unconstitutional means that, even if 
the legislature has purported to authorize it, the at- 
tempt was vain. The argument to that effect involves 
the same kind of fallacy that was dealt with in Me- 
Auliffe v. New Bedford, 155 Mass. 216, 29 N. E. 
Rep. 517. It assumes that the ordinance is directed 
against free speech generally (asin Village of Des 
Plaines v. Boyer, 123 Ill. 348, 14 N. E. Rep. 677, the 
ordinance held void was directed against public 
picnics and open-air dances generally), whereas in fact 
it is directed towards the modes in which Boston 
Commons may be used. There is no evidence before 
us to show that the power of the legislature over the 
common is less than its power over any other park 
dedicated to the use of the public, or over public 
streets, the legal title to which is in a city or town. 
Linceln v. Boston, 148 Mass. 578, 580, 20 N. E. Rep. 
329. As representative of the public, it may and does 
exercise control over the use which the public may 
make of such places, and it may and does delegate 
more or less of such control to the city or town im- 
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mediately concerned. For the legislature absolutely 
or conditionally to forbid public speaking in a high- 
way or public park is no more an infringement of the 
rights of a member of the public than for the owner 
of a private house to forbid it in his house. When no 
proprietary rights interfere, the legislature may end 
the right of the public to enter upon the public place 
by putting an end to the dedication to public uses. 
So it may take the less step of limiting the public use 
to certain purposes. See Dill. Mun. Corp. §§ 398, 407, 
651, 656, 666; Commissioners v. Armstrong, 45 N. Y. 
234, 248, 244. 

If the legislature had power, under the constitution, 
to pass alaw inthe form ofthe present ordinance, 
there is no doubt that it could authorize the city of 
Boston to pass the ordinance, and it is settled by the 
former decision that it has done so. As matter of 
history, we suppose, there is no doubt that the town, 
and, after it, the city, always regulated the use of the 
common, except;so farjas restrained by statute. It is 
settled also that the prohibition in such an ordinance, 
which would be binding if absolute, is not made in- 
valid by the fact that it may be removed in a particu- 
lar case by a license from a city officer, or a less 
numerous body than the one which enacts the pro- 
hibition. Com. vy. Ellis, 158 Mass. 555, 557, 33 N. E° 
Rep. 651, and cases cited. It is argued that the 
ordinance really is directed especially against free 
preaching of the gospelin public places, as certain 
western ordinances, seemingly general, have been 
held to be directed against the Chinese. 

But we have no reason to believe, and do not be- 
lieve, that this ordinance was passed for any other 
than its ostensible purpose, namely, as a proper 
regulation of the use of public grounds. 

It follows that, as we said at the outset, the only 
question open is the construction of the present 
ordinance. We are of opinion that the words, “no 
person shall make any public address,” in the Re- 
vised Ordinances of 1892 (chapter 43, § 66), have as 
broad a meaning as the words, ‘no person shall de- 
liver a sermon, lecture, address or discourse,” in the 
Revised Ordinances of 1883 (chapter 37, § 11), under 
which Com. v. Davis, 140 Mass. 485, 4 N. E. Rep. 577, 
was decided. See Rev. Ord. 1885, ch. 42, § 11. 
Whether lecture, political discourse, or sermon, a 
speech on the common, addressed to all persons who 
choose to draw near and listen, isa public address; 
and the omission of the superfluous words in the last 
revision was only a matter of style, and the abridg- 
ment properly sought for in codification. 





PRINCIPAL AND SURETY—WIFE As SURETY— 
Construction or Contract.—In McCallum 
v. Boughton, 30S. W. Rep. 1028, itis held 
by the Supreme Court of Missouri, that where 
a wife pledged land to pay a note made by her 
husband ‘‘and others,’’ if the same ‘‘should 
be allowed to remain due and unpaid,’’ the 
other makers were primarily liable, upon the 
husband’s default, though it was expressly 
agreed between them and the husband, be- 
fore the note was signed, that they should 
not be liable till the security was exhausted, 
and though the wife knew that the proceeds 
of the note were used by her husband alone, 
and that, as between him and the other mak- 





ers, he was primarily liable. Brace, C. J., 
dissented. Barclay, J., says in part: 


Atthe hearing on the circuit the court, over defend- 
ant’s objection and exception, admitted proof that 
plaintiff and the last three signers of the note exe- 
cuted it as sureties for Mr. Boughton, and upon the 
faith of the deed of trust which had been prepared 
before the note was actually executed. But no per- 
son testified or asserted that Mrs. Boughton, the de- 
fendant, was even present when Mr. Boughton made 
the agreement to stand as primary debtor, as between 
the note signers, or that she ever made any such 
agreement to that effect herself with plaintiff, or with 
her husband, or with any of the signers of the note, 
other than as appears in the deed of trust. It may be 
assumed that the evidence tends to prove that de- 
fendant knew that the money represented by the 
note was borrowed and used by Mr. Boughton alone. 
The question then, is, what are the relations between 
Mrs. Boughton and the plaintiff, as one of the makers 
of the note, touching liability for this debt, on the 
facts above disclosed? On the face of the deed of 
trust, the land of Mrs. Boughton was pledged to se- 
cure payment of the note, as described in that instru- 
ment. The land was part of defendant’s “general es- 
tate,”’ as her counsel describe it, or of her “legal es- 
tate,” as plaintiff’s counsel assert. No claim is made 
that the land was her separate estate, though the date 
of its acquisition by her is not clearly given. What- 
ever the nature of her estate, it is not claimed that 
she entered into any agreement that affects her rights 
touching the subject-matter of this suit, other than 
the one embodied in the deed of trust, even if she had 
power to make such an agreement. Her land, by 
virtue of that deed, was pledged as a security, to be 
resorted toif said promissory note should “‘be allowed 
to remain due and unpaid.””’ Hagerman vy. Sutton 
(1887), 91 Mo. 519, 4 8S. W. Rep. 73; Barrett v. Davis 
(1891), 104 Mo. 349, 16S. W. Rep. 377. But in the 
note all the signers were ostensibly principals; and, 
as between the defendant’s land and the makers of 
the note, the latter were primarily liable, according 
to the deed of trust. It may be conceded that, as be- 
tween Mr. Boughton and the other signers of the 
note, he was primarily liable, and that they were 
merely sureties, by reason of their agreement to that 
effect at the time of giving the note. But that rela- 
tion between the signers of the note did not neces- 
sarily change the relation or order of liability between 
them, as the makers of the note (whether as princi- 
pal or sureties), and the defendant, as the owner of 
the land pledged as security for the payment ofthe 
note, without other stipulations than those contained 
in the deed of trust. Mr. Boughton was not author- 
ized merely by reason of his marital relationto de- 
fendant, toenter into other agreements on her be- 
half altering her liability as expressed in the deed of 
trust. Wilcox v. Todd (1877), 64 Mo. 388; Henry v. 
Sneed (1889), 99 Mo. 407, 12 S. W. Rep. 663. No other 
authority or agency on his part to speak for her on 
that topic is even suggested. She may have known 
that her husband wasin fact principal and the others 
sureties, upon the note. But it is entirely competent 
for one person to become surety for another surety, 
or to limit the extent or sequence of his liability with 
respect to other sureties. Such agreements will be 
enforced as made. ‘The true test of liability in these 
cases is the intent of the parties, as indicated by their 
mutual agreements. McNeilly v. Patchin (1856), 23 
Mo. 40. Here the defendant’s attitude toward the 
parties who signed the note is defined by the deed of 
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trust. Whatever be the relations of those signers to 
each other, there can be no substantial doubt that the 
relation of the defendant’s land to the note, as it 
stands, is that of surety for the payment of the note. 
See the Hagermen and Barrett Cases, above cited. In 
Harris v. Warner (1835), 13 Wend. 400, one signed a 
note as “surety for the above names,” following four 
other signatures, to three of which the word “surety” 
was added, while the other (that of the principal) 
stood alone; and it was held that the last signing 
surety was not bound with those whose names pre- 
ceded his, but that he was liable only after them. 
That ruling was afterwards followed in the same 
State by Sayles v. Sims (1878), 78 N. Y.551. Many 
other cases illustrate the same principle. Craythorne 
v. Swineburne (1807), 14 Ves. 160; Dawson v. Pett- 
way (1889), 4 Dev. & B. 396; Sherman v. Black (1876), 
49 Vt. 198; Moffitt v. Roche (1881), 77 Ind. 48; Bald- 
win v. Fleming (1883), 90 Ind.177. It is wholly im- 
material, inview of the terms of the deed of trust, 
that defendant was aware that her husband was the 
primary debtor, as between him and the other sign- 
ers of the note. It was competent for her, with such 
knowledge, to pledge her estate as surety for their 
payment of the note,even in the capacity of sureties 
for her husband, as principal, which the instrument 
executed by herin effect did: Chapeze v. Young 
(1888), 87 Ky. 476,9 S. W. Rep. 399. Whether the 
case be viewed as legal or equitable in its nature, it is 
very clear that no person liable on the note can com- 
pel payment of the note from the land pledged only 
to respond for the debt in event the note should not 
be paid, according to its promise. Freeman v. Mof- 
fit (1893), 119 Mo. 280, 25 S. W. Rep. 87. By the 
terms of the deed of trust, the plaintiff is liable to an- 
swer for the debt represented by the note, before the 
land can be resorted to for payment. On the facts es- 
tablished by plaintiff’s own evidence, the learned trial 
court should have found for the defendant, under the 
law as.contained in the first instruction asked by her, 
and it committed error in not so fiinding. 





STtaTuTE oF FRaups—AGREEMENT NOT TO 
BE PERFORMED IN ONE YEAR.—In Weather- 
ford, M. W. & N. Ry. Co. v. Wood, 30 S. W. 
Rep. 859, it is held by the Supreme Court of 
Texas that a verbal agreement by a railroad 
company to issue once a year for ten years 
an annual pass toa person and his family 
and to stop its trains during that time at his 
house, was not an agreement not to be per- 
formed within a year, within the statute of 
frauds, since it was to be performed within a 
year upon the contingency of the death of 
such person and his family within that time. 
The court says: 


It seems to be pretty generally held in the English 
and most of the American courts that the agreement 
is not within the statute where (1) the agreement is 
of such a character that either party thereto may per- 
form his part thereof within a year, though the other 
party cannot, or (2) the consideration for the agree- 
ment not performable within the year has been paid 
or executed. In fact, this class of decisions excludes 
from the operation of the statute all agreements ex- 
cept those which cannot be performed by either side 
within the year. Since such contracts are rare, this 





ruling virtually repeals the statute. Blanding y. 
Sargent (N. H.), 66 Am. Dec. 720; Wolke v. Fleming 
(Ind. Sup.), 2N. E. Rep. 325; Suggett v. Cason, 26 
Mo. 224; Perkins v. Clay, 54 N. H. 518. While these 
questions appear never to have been passed upon by 
this court, though one of them was raised in the brief 
of appellee in Miller v. Roberts, 18 Tex. 16, neverthe- 
less it early evinced astrong disinclination to follow 
any construction of the statute of frauds which de- 
feats the legislative will. Garner v. Stubblefield, 5 
Tex. 552. Subsequent rulings in reference to that 
clause of the statute relating to contracts for the con- 
veyance of land indicate the settled policy of adher- 
ing to the intention of giving effect to the statute, ex- 
cept where the contract has been so far performed 
that it would be inequitable to refuse specific per- 
formance, such a case not being presented by mere 
payment of consideration and taking possession. 
Thouvenin v. Lea, 26 Tex. 612; Lodge v. Leverton, 42 
Tex. 25; Murphy v. Stell, 48 Tex. 124; Bradley v. 
Owsley, 74 Tex. 69, 11S. W. Rep. 1052. Some learned 
courts, whose reasoning is difficult to answer, have 
given effect to that clause of the statute under con- 
sideration here by holding it applicable to that 
numerous class of cases where the contract or agree- 
ment of the party sought to be ‘charged therewith” 
in the particular suit was not to be performed within 
the year, though the promise of the other party was 
performable within the year, or the consideration exe- 
cuted. Pierce v. Paine, 28 Vt. 36; Sheehy v. Ada- 
rene, 41 Vt. 541; Parks v. Francis, 50 Vt. 626; Doyle 
v. Dixon, 97 Mass. 209; Frary v. Sterling, 99 Mass. 
462; Bartlett v. Wheeler, 44 Barb. 162; Reinheimer 
v. Carter, 31 Ohio St. 586; Broadwell v. Getman, 2 
Denio, 87. Under the view we have taken of this 
case, it does not become necessary for us to determine 
now which of these two conflicting lines of decisions 
we will follow. It seems to be well settled that where 
there is a contingency expressed upon the face of the 
contract or implied from the circumstances, upon the 
happening of which within a year the contract or 
agreement will be performed, the contract is not 
within the statute, though it be clear that it cannot 
be performed within a year, except in the event 
the contingency happens. Thus an agreement to give 
an annual pass over a railroad during life is perform- 
able by the happening of the implied contingency of 
the death of the donee within the year, and is not 
within the statute. Railroad Co. v. English (Kan, 
Sup.), 16 Pac. Rep. 82. So an agreement to support a 
child or children until majority will be performed 
upon the happening of the implied contingency of the 
death of such child or children within the year, and 
is therefore not within the statute. Peters v. West- 
borough, 19 Pick. 364; Wiggins’ Adm’r v. Keizer, 6 
Ind. 252. So an agreement not to do business at a cer- 
tain place will be performed, upon the death of the 
party so agreeing, within a year, and therefore is not 
within the statute. Lyon vy. King, 11 Metc. (Mass.) 
411; Worthy v. Jones, 11 Gray, 168; Hill v. Jamieson, 
16 Ind. 125; Foster v. McO’Blenis, 18 Mo. 88. So an 
agreement to support one during life may be per- 
formed upon the contingency of the death of the per- 
son to be supported, and is not within the statute. 
Heath v. Heath, 31 Wis. 223; Car v. McCarthy ( Mich.), 
38 N. W. Rep. 241; Hutchinson vy. Hutchinson, 46 Me. 
154; Howard’s Adm’r vy. Burgen, 4 Dana, 137; Bur- 
ney Vv. Ball, 24 Ga. 515. Some courts have undertaken 
to draw a distinction between that class of contracts 


or agreements to door refrain from doing a thing 
during life and that class of contracts or agreements 
todo orrefrain from doing a thing for a stipulated 
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period of years, holding that, where the former will 
be performed upon the happening within the year of 
the implied contingency of death, the statute does not 
apply, but that it does apply to the latter class, though 
performable upon the happening of the same con- 
tingency within the year. The reason givenis that 
by the terms of the contract the parties in the 
latter class contemplate that the same will not be 
performed within a year. Mallett v. Lewis, 61 Miss. 
105. Thus according to this reasoning, an agreement 
to give A an annual pass for life is not within the 
statute, because performable within the year upon 
the happening of the contingency of A’s death within 
that time, while an agreement to give him a pass for 
10 years is within the statute, for, though the contract 
would appear to be performable within a year upon 
the happening of the contingency of A’s death within 
that time, stillthe parties contemplated by the terms 
of the agreement that it would not be performable 
within a year. According to the same reasoning, a 
contract to give A an annual pass for 10 years would 
be within the statute, though it is clear the contract 
would be performed upon A’s death within a year, 
while a contract to give A an annual pass for 10 years, 
provided the contract shall be considered performed 
if A die within a year, would not be within the stat- 
ute; for in the first case the parties by their contract 
contemplated that it would not be performed within 
a year, whereas, in the latter case, they, by their con- 
tract, contemplated its performance within a year if 
A should die within that time. We think this reason- 
ing untenable, and not justified by the statute. Ifthe 
contingency is beyond the control of the parties, and 
one that may, in the usual course of events, happen 
within the year, whereby the contract will be per- 
formed, the law will presume that the parties con- 
templated its happening, whether they mention it in 
the contract or not. Peters v. Westborough, 19 Pick. 
364; Ellicott v. Peterson’s Ex’rs, 4 Md. 476; Peter v. 
Compton, Skin. 353; Fenton y. Emblers, 3 Burrows, 
1278; Wells v. Horton, 4 Bing.40. The statute only 
applies to contracts ‘“‘not to be performed within the 
space of one year from the making thereof.” Ifthe 
contingency is such that its happening may bring the 
performance within a year, the contract is not within 
the terms of the statute, and this is true whether the 
parties at the time had in mind the happening of the 
contingency or not. The existence of the contingency 
in this class of cases, and not the fact that the parties 
may or may not have contemplated its happening, is 
what prevents the agreement from coming within the 
scope of the statute. Applying these principles to the 
case under consideration, we think it clear that the 
contract above set out was not within the statute. 
The agreement to give the pass and stop the trains 
was personal to Wood and family. He could not 
transfer it. In case of his death within the year, the 
obligation of the company to him would have been 
performed, and no right thereunder would have 
passed to his heirs or executors. Ifit be held that 
each member of his family had an interest in the 
agreement, the same result would have followed the 
death of such member or all of them within the year. 





NuisAaNncE—Town—ABATEMENT.—In Town 
of Davis v. Davis, 21S. E. Rep. 906, de- 
cided by the Supreme Court of West Vir- 
ginia, it was held that a merry-go-round, run 
by a steam engine, the whistle of which blew 
every few minutes, accompanied by a band, 





and attended by a large, noisy and boisterous 
crowd until after 10 at night, disturbing some 
of the people living near it, is such a nui- 
sance as a town council has power to abate. 
The court said in part: 

Many of the questions raised by the plaintiff in 
error have already been discussed and considered. 
Was the riding gallery a nuisance at that particular 
place and time? is the only one that remains. That 
depends upon the place, the time, the circumstances, 
the manner in which it was operated and the effects it 
produced. Did the noise and crowd, and other ef- 
fects of this riding gallery, invade any public or pri- 
vate right? Did it materially interfere with and im- 
pair the ordinary physical comfort of any one of nor- 
mal sensibility and ordinary mode of living, in his 
home or place of business? The place has much to 
do with it. It seems to have been on a vacant lot in a 
populous part of the town, with af least four dwell- 
ings near by. Thetime is important. It was oper- 
ated up to 10, and half after 10 in the night, tending 
to prevent and disturb sleep, and had been kept up 
continuously for six days. The attending circum- 
stances are important. It drew to the place a large 
and noisy boisterous crowd. The nature of the thing 
itself is important. It was run by a steam engine. 
The whistle blew every few minutes. The music 
played, the gallery ran around, the crowd hallooed, 
etc., until 10 o’clock at night. That it was a mere 
idle amusement, perfectly legitimate in a proper 
place or at a proper time, is not wholly unimportant. 
That which calls together a disorderly crowd in a 
public place was held to be a public nuisance in King 
v. Moore, 3 Barn. & Ald. 184. The making of loud 
music, with instruments or otherwise, in the night- 
time, to the disturbance of a neighborhood, was held 
to be a public nuisance in Rex vy. Higginson, 2 Bur- 
rows, 1233; Com. v. Oaks, 113 Mass. 8; Com. v. Smith, 
6 Cush. 80. Those who participated did not regard 
it as a nuisance. Some of the witnesses attended. 
Some permitted their children to attend. They 
thought it a harmless amusement for the children. It 
did them good, rather than harm, and the proprietor 
was careful, polite, and kept good order. This I take 
for granted, is true, at a proper time and in a proper 
place. Other witnesses lived at a distance. They, 
of course, were not annoyed, and they thought it was 
nota nuisance to those who lived near by. Four 
witnesses who lived close by say that it wasa nui- 
sance, disturbed and annoyed them at their homes, 
and prevented or interrupted their sleep. One wit- 
ness, who lives on the same street, five lots below, 
says it was a considerable annoyance, and, to some 
extent, kept him awake. Quite a number of witnesses 
who live or do business near by were not annoyed by 
it, and do not regard it asa nuisance. From all this, 
and from the general character of such machines in 
operation, with their usual accompaniments, it is not 
hard for one to form a pretty accurate opinion on the 
question involved; that is, that when kept up day and 
night, for days together, in such a place, it was a de- 
cided nuisance to some people, of ordinary sensibility, 
who lived or had their place of sleeping adjoining or 
close to the vacant lot No. 73, while to those who 
lived at a distance, those who participated, and some 
of those who lived close to the place, it was not a nui- 
sance—did not annoy them to any material extent. 
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of Appeals, in Stewart v. Thompson, passed 
upon an interesting question of exemption 
from execution by an insolvent debtor. It 
was held that a creditor of Kentucky cannot 
levy on property exempt under the laws of 
that State, but temporarily in Ohio, where it 
was not free from attachment. The part of 
the opinion of the court relating to the ques- 
tion is as follows: 


The important question involved in this appeal is, 

whether or not a citizen of this State who is an in- 

solvent debtor may go into another State for the pur- 

pose incident to interstate commerce, social inter- 

course or special business without subjecting his 

property, exempt by the laws of this State, from 

execution and ateachment which he happens to take 

with him, tothe payment of debts due another citi- 

zen of this State, who may be watchful enough to 
follow and attach such property, and the debtor has 
no redress. It seems to us that the law will not allow 
a creditor to so evade and annul the laws of his own 
State. Exemption laws have no force beyond the 

territorial limits of the State enacting the same, hence 
a citizen of one State, when his property is levied on 
in another State, cannot plead with effect the laws of 
his own State, because the general if not univeral rule 
is that exemptions are allowed only to citizens of the 
State enacting such law; hence by the laws of Ohio 
the appellant could not legally claim the benefit of 
the law of Kentucky, nor any exemption law of Ohio. 
If the contention of appellee is to prevail, it follows 
that any insolvent citizen of this State who takes his 
pruperty into another State for any purpose or for 
any length of time, makes it subject to the demands 
of any creditor of this State, andthe same may be 
said of any citizen of another State who might chance 
to come into this State with his property. The exact 
question under consideration has never been passed 
upon by this court so far as we are aware, but the 
Supreme Courts of some other States have considered 
the question. We concur in that part of the opinion 
of the Superior Court in Brown v. Simmet, 13 Ky. L. 
R. 331, which says: “‘The weight of authority is that 
an injunction will lie by a citizen to restrain another 
citizen from instituting or prosecuting a suit in a 
foreign country or State where the plaintiff in such 
suit is fraudulently attempting to evade the laws of 
this State by subjecting to the payment of his debt 
property temporarily in a foreign State, when under 
the law of this State the property is exempt from 
seizure for his debt.”’ The Supreme Judicial Court of 
Massachusetts, in Dehon, etc. v. Foster, etc., 4 Allen, 
535, in an elaborate opinion, held that an injunction 
would lie to prevent a citizen of that State from sub- 
jecting by attachment due in Pennsylvania to another 
citizen of Massachusetts, because the effect would be to 
give them an advantage over another creditor of the 
debtor, he having made an assignment. Chief Justice 
Bigelow says in his opinion: ‘Inasmuch as the de- 
fendants in the present case are citizens of and resi- 
dents in this commonwealth, there can be no doubt 
that the jurisdiction of this court over them is plen- 
ary.” ‘Nor is the validity of the foreign law or of 
the lien acquired underit in any manner called in 
question.” ‘An act which is unlawful and contrary 
to equity gains no sanction or validity by the mere 
form or manner in which it is done, it is none the less 
a violation of the law because itis effected through 








the instrumentality of a process which is lawful ina 
foreign tribunal.’’ The same case was again appealed 
to the court after final hearing in the court below, 
and the injunction was made perpetual. 7 Allen, 
57. The Supreme Court of New York, in Vail y. 
Knapp, 49 Barb. 301, enjoined a citizen of New York 
from prosecuting asuit in the court of Vermont. 
The Supreme Court of Georgia, in Engel v. Scheur- 
man, 40 Ga. 209, sustained an injunction against 
Scheurman, a citizen of Georgia, restraining him 
from collecting a judgment obtained against Engel in 
the State of New York. The jurisdiction of the court 
of New York to render the judgment was not ques- 
tioned, but it was claimed by Engel that he had been 
sued in Georgia for the same debt and judgment 
rendered for part efthe claim, which judgment he 
had paid off, and that Scheurman had led him to be- 
lieve by word and act that the suit in New York, then 
pending, would be abandoned, but instead of doing 
so was about to collect the judgment in New York off 
Engel and his securities. We quote as follows from 
the opinion delivered by Justice Warner: ‘The 
States of the American Union, except for all pur- 
poses as specified in the Constitution of the United 
States, are in legal contemplations foreign to each 
other. The courts of one State or country cannot ex- 
ercise any control or superintending authority over 
those of another State or country, but they have an 
undoubted authority to control all persons and things 
within their own territorial limits. In such cases 
the court do not pretend to direct or control the for- 
eign court, but without regard to the situation of the 
subject-matter of the dispute, they consider the ques- 
tion between the parties and decree, in personam.” 
Story’s Equity Jurisprudence, Sec. 899. 

In Cranston vy. Johnson, 3 Ves. Jr. 183, the master of 
the rolls said: ‘‘I will lay down the rule as broad as 
this: This court will not permit him (the defendant) 
to avail himself of the law of any other country to do 
what would be gross injustice. This bill is not filed 
for the purpose of restraining the proceedings of the 
courts of New York; the courts of this State have no 
jurisdiction to do that; nor would the courts of this 
State have jurisdiction to enjoin the enforcement 
of a judgment obtained in the courts of New York 
between citizens of that State. There is a clear dis- 
tinction as to the power and authority of a court 
of equity in this State to restrain by injunction 
the proceedings of a court in another State, and the 
power and authority of such court to restrain by in- 
junction the personal action of a citizen of this State. 
In the language of the master of the rolls in Cranston 
v. Johnson, this court will not permit the defendant 
to avail himself of the law of any other country, to do 
what would be gross injustice.’”? The foregoing au- 
thorities establish clearly the power and duty of the 
courts to prevent citizens within their jurisdiction 
from evading the laws of such State by and through 
the machinery of the law or courts of a foreign State. 
In the case of Snooks v. Snelzer, 25 Ohio, 516, almost 
the exact question in this case was decided by the Su- 
preme Court of Ohio. Snooks was a creditor of Snel- 
zer. The Baltimore and Ohio Railroad Company 
owed Snelzer a debt in West Virginia, which was by 
the laws of Ohio exempt from garnishment or attach- 
ment. Snooks instituted suit in West Virginia, seek- 
ing to subject said indebtedness to the payment of his 
debt against Snelzer. Snelzer sued out an injunction 
in Ohio against Snooks to enjoim him from proceed- 
ing with his suit in West Virginia. Snooks disre- 
garded the injunction and prosecuted the West Vir- 
gimia suit to judgment and collected the debt. Snelzer 
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then sued Snooks in the Ohio court to recover back 
the sum so subjected to the suit in West Virginia, and 
recovered judgment. Snooks appealed to the Su- 
preme Court of Ohio, which court after a careful and 
thorough consideration of the case and authorities, 
affirmed the judgment. 








PROVISIONS IN A MORTGAGE THAT 
THE WHOLE DEBT MAY BE DE- 
CLARED DUE UPON A DEFAULT 
IN PAYMENT OF AN INSTALL- 
MENT. 


The rule of the ancient common law was 
that the parties were held to strict perform- 
ance of all provisions of all lawful agree- 
ments. Hence, if the contract provided for 
a penalty or forfeiture for certain defaults 
and the defaults took place, the penalty was 
enforced as a matter of course in the courts 
of law. Afterwards, courts of equity inter- 
posed, and in cases of bonds where the pen- 
alties were greater than the debt, decreed 
relief upon the payment of the amount actu- 
ally due, and the general doctrine was estab- 
lished that where a penalty or forfeiture is 


inserted merely as a means of securing the 
payment of money, the enforcement of some 
right or benefit, or the performance of some 
act, a court of equity will regard the principal 
act, viz: payment, enforcement or perform- 
ance as the principal object of the instrument, 
and the forfeiture or penalty as merely ac- 


cessory thereto and will grant relief.1 So if 
the penalty is to secure the performance of 
some collateral act or agreement and ade- 
quate compensation can be made to the cred- 
itor, a court of equity will grant relief upon 
the payment of damages sustained by the 
creditor.? Prof. Pomeroy very clearly points 
out the difference between a penalty and for- 
feiture: ‘‘If the additional stipulations in- 
volve a liability for a larger sum only it is a 
penalty, if it involves the loss of lands, chat- 
tels or securities pledged it is a forfeiture.’” 
There are some exceptions to this rule which 
need not be noticed here. But certain stipu- 
lations in a contract are held not to be pen- 
alties and relief will not be granted. Thus 
if a party enters into a contract by which he 


11 Pom. Eq., § 381, and cases cited. 

2 Skinner vy. Dayton, 2 John. Ch. 534; Benson v. 
Gibson, 3 Atk. 395; Bowen v. Bowen, #0 Conn. 127; 
Hagar v. Buck, 44 Vt. 255; 1 Pom. Eq., § 433. 

3 Pom. Eq., § 436. 





may perform one of two things at his election, 
as if he rent a meadow for a specific sum if 
used as a meadow, but if plowed and put in 
other crops then a greater price is agreed 
upon. This is not a penalty but a stipulation 
which the courts will enforce.‘ So where a 
certain sum of money is due a creditor and 
he enters into an agreement with his debtor 
to accept a less sum if paid at a time stated, 
upon the failure to pay the creditor may re- 
cover the entire amount of the debt, and a 
court of equity in the absence of fraud or 
mistake will grant no relief.° 

The third class in which courts of equity 
ordinarily will not grant relief, includes those 
cases where a mortgage is given to secure a 
sum of money payable by installments, or in- 
terest at stated times in the future, and upon 
default in the payment of any installment or 
the interest due, the creditor may declare the 
whole debt due and proceed to collect the 
same. The courts with great unanimity 
have agreed that such a stipulation is not a 
penalty.© A court of equity will enforce a 
stipulation of this kind where it has been 
fairly entered into even if it causes great 
hardship to the debtor, and in fact he thereby 
loses the property mortgaged. The number 
of decisions affirming this rule is so great 


4 French vy. Macale, 2 Dr. & War. 274; Hardy v. 
Martin, 1 Cox, 27; Herbert v. Salisbury Ry., L. R. 2 
Eq. 221-225. Itis evident that a stipulation of this 
kind is based on the supposed injury to the landlord’s 
estate in case it was used for a certain purpose anp 
the parties having agreed upon the rent in case it is 
used for one purpose or the other, the court in the 
absence of fraud or mistake will not relieve. 

5 Thompson v. Hudson, L. R.4 H. L. 1. ‘In the 
court below Romilly, M. R., held in effect that the 
smaller sum was agreed upon as the debt and that 
the excess was a penalty. L. R. 2 Chan. 255; L. R. 2 
Eq. 612. In this case the stipulation was that if the 
debtor secured the debt by a mortgage and paid the 
debt by a certain day the less sum would be accepted. 
He gave the mortgage but failed to pay the same at 
the day. The decision of Romilly would seem to be 
right. The securing of the debt by mortgage was suf- 
ficient to discharge the simple contract debt by chang- 
ing it into one of a higher nature. Cumming v. Hack- 
ley, 8 John. 202; Baily v. Wright, 3 McCord, 484. 

6 James v. Thomas, 5 Barn. & Ald. 40; People v. 
Superior Court, 19 Wend. 104. In Noyes v. Clark, 7 
Paige, 179, where the creditor kept out of the way to 
prevent a tender of the amount due him, a suit after- 
wards commenced by him to recover the whole 
amount was stayed upon the payment of the amount 
due with interest. And in Ballard v. Cheney, 19 
Neb. 58, where a certain bank was designated as the 
place of payment, it was held that the maker was not 
in default until the note was received at the bank. 
Robinson vy. Cheney, 17 Neb. 673. 
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that the citation alone would be burdensome. 
There are a number of exceptions to the rule, 
however, that it may be well to notice. Thus, 
fraud or improper conduct on the part of the 
creditor whereby a tender of the money is 
prevented is a sufficient excuse.’ As where 
a bond and mortgage had been assigned, and 
the mortgagor, after many ineffectual at- 
tempts to find the assignor or his place of 
residence, tendered the interest to the as- 
signor on the day it became due, but he re- 
fused to receive the same on the ground of 
the alleged assignment, the court held, in 
effect, that the mortgagor had used due dili- 
gence, and the forfeiture was set aside.® 
And where certain notes were payable at a 
bank, the owner of the notes could not, by 
withholding the same from the bank till after 
the time fixed for their payment, thereby de- 
clare a forfeiture where the debtor applied at 
the bank on the day the notes became due, 
and tendered the amount due upon the de- 
livery of the notes.’ A provision in a mort- 
gage that the annual interest on any of said 
notes remains unpaid for 30 days after ma- 
turity, this entire debt and all of said notes, 
principal and interest, shall become immedi- 
ately due and payable, and this mortgage 
may then be foreclosed is permissive merely, 
and the entire debt will not become due un- 
less the mortgagee elect to so declare, or by 
instituting an action to foreclose." And 
where there is no provision in the mortgage 
or bond that, upon a default the whole debt 
may be declared due, there can be no judg- 
ment for deficiency rendered until the debt 
maturés, although the premises have been 
sold under a decree of foreclosure." But 
where the proviso was that the interest was 
to be paid monthly in advance, and in case of 
default the whole debt to become due, an 
extension of the time in which to pay the 
principal does not affect the proviso, and 
upon default in the payment of interest a suit 

7 Bennett v. Stevenson, 53 N. Y.508; Noyes v. Clark, 
Paige, 179. 

8 Noyes v. Clark, 7 Paige, 179. 

8 Paulman v. Cheney, 17 Neb. 392. The contract in 
this case was for the sale of real estate, time being de- 
clared to be the essence of the contract; but the same 
principle applies to a clause in a mortgage which pro- 
vides for forfeiture in case of default in payments, 
Hughes vy. R2ese, 22 Neb. 78. 

10 Loweinstein v. Phelan, 17 Neb. 429; Bressler vy. 
Martin, 34 Ill. App. 122. 


’ 1 Ohio Cent. R. Co. v. Cent. Trust Co., 183 U. S. 83, 
10 S. Ct. Rep. 235. 





to foreclose may be instituted." So where 
the proviso was, that if the mortgagor failed 
to pay either of two notes when they matured 
the entire debt should become due, the ac- 
ceptance of payment of the first note three 
days after it became due was held not to 
waive the condition.“ And a mortgagor is 
not entitled to days of grace on mere install- 
ments of interest. But where the statute 
gives days of grace on all negotiable instru- 
ments, coupon notes for interest will be en- 
titled to days of grace.” Where the mort- 
gage contains a provision that the principal 
shall become due if the interest is not paid 
when due, upon default the note will become © 
due, although the note itself contains no such 
provision.’ And where the condition has 
been broken by a failure to pay at the day, 
the mortgagee may bring suit, although the 
mortgage does not so provide.” In New 
Jersey it was held that after default in pay- 
ment, whereby the mortgagee could declare 
the entire debt due, the mortgagor, could not, 
asa matter of right, pay the principal and 
interest.'"*5 The Supreme Court of Kansas, 
upon substantially the same facts hold that 
the debt become due and payable on default,” 
and there must be a proper abatement of the 
interest on the notes not due.” And where 
variations in the contract have been made by 
mutual agreement of the parties and carried 
into effect, an action to foreclose because of 
non-performance of the condition will not lie.” 
And where the proviso was, that the mortgage 
shall be due and payable ‘‘if default be made 
in the payments or any part thereof, or in- 
terest thereon, or the taxes, or if the insur- 
ance is not kept up thereon, the provision as 
to taxes and insurance was held to be too in- 
definite to justify a default thereon.” And 


12 Keey v. Kersham, 16 Pac. Rep. 488. 

13 Moore v. Sargent, 14 N. E. Rep. 466. 

14 Macloon v. Smith, 49 Wis. 200,5 N. W. Rep. 336. 

15 Lantry v. French, 33 Neb. 524. 

16 Clayton v. Whitaker, 68 Ia. 412,27 N. W. Rep. 296. 

17 Scheibe v. Kennedy, 64 Wis. 564,25 N. W. Rep. 
646. 

18 Cox v. Kille, 24 Atl. Rep. 1032. In this case the 
proviso was that the principal sum and all interest in 
arrears should immediately after such default become 
due and payable. The court kindly added the words 
**at the option of the owner or holder.” 

19 First National Bank v. Peck, 8 Kas. 660. 

2 Gillman vy. Ford, 19S. W. Rep. 442. 

21 Gilbert v. Shaw, 63 Hun, 148. 

22 Noble v. Green, 48 Kas. 41,28 Pac. Rep. 1004. 
There was no agreement in the mortgage that the 
mortgagor should pay the taxesor insure the prop- 
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where the proviso was that the whole debt 
should become due if taxes were not paid by 
a given time, or there was a default in the 
payment of interest, and there was a default 
in paying taxes at the day, but the mortgagor 
afterwards before suit was brought paid the 
same in full, the payment was held a bar to 
the suit.” So where the mortgagor makes 
default in paying the interest, but afterwards 
before suit is brought pays the same, which is 
accepted by the mortgagee, the acceptance 
is a waiver of the forfeiture,* and a mistake 
of a few cents in computing the interest will 
be disregarded.* But partial payment does 
not remove the default.“ The provision au- 
thorizing the mortgagee upon default to de- 
clare the debt due is indivisible. Therefore 
an assignee of part of the notes cannot alone 
declare the entire debt due.” And no one 


but the person for whose benefit the provision 
was made can take advantage of it. An ex- 
amination of the cases will show that courts 
rarely discuss the grounds upon which the 
rule is based. For one hundred years the 
courts have blindly followed the decisions of 
the English judges, and declared that a pro- 


vision of the kind named differed from a 
penalty, because it was to make payment of 
a specific sum on a day named, and the fail- 
ure to pay at that time is a violation of the 
agreement, and the result will be that the 
courts can grant no relief as it is desirable to 
secure promptness in all financial transac- 
tions. But wherein does the case differ from 
that of a bond, the penalty of which is twice 
the amount of the debt? In such case the 
debtor agrees to pay a certain sum if he fails 
to keep his promise and pay promptly st the 
day named, yet the courts uniformly hold 
that only the actual debt can be recovered. 
Why not apply the same rules to provisions 
of the kind named. 

The reasons in favor of such construction 
are equally as strong as in the case of a bond. 
In both cases the instruments continue to 


erty, and both charges were held to be insufiicient to 
base a forfeiture on. 

23 Smalley v. Renkin, 8 Ia. 612, 52 N. W. Rep. 507. 

24 Smalley v. Renkin, 85 Ia. 612, 52 N. W. Rep. 507. 

2% Jd.; Ala. & G. Manfg. Co. v. Robinson, 56 Fed. 
Rep. 690. 

26 Smith v. Hooton, 3 Penn. Dist. R. 250. 

27 Marine Bank v. International Bank, 9 Wis. 57; 2 
Jones on Mtges., § 1182. 

23 Mallory v. W.S., etc. R. Co., 35 N. Y. Super. Ct. 
174; 2 Jones on Mtges., § 1183. 





draw interest, and it is a fundamental rule 
that the measure of damages in an ordinary 
case for non-payment of money is the interest 
thereon. Prof. Parsons states this very 
clearly. He says: ‘‘One does not pay money 
which is due; the creditor in his reliance on 
this payment has made no other arrange- 
ments; he is therefore unable to meet an en- 
gagement of his own; his credit suffers, his 
inselvency ensues, and he is ruined. All this 
is directly traceable tothe non-payment of his 
debt by the defendant; yet he shall be held 
liable only for the amount and interest.’’” 
But it may be said that it is the agreement 
of the parties anc that must be enforced ; but 
in construing contracts courts look at the 
substance and give effect to that. Where a 
mortgage is given to secure a debt the pur- 
pose is security, and this the mortgagee has 
if the property is sufficient, even if payment 
is delayed. The money which is due and un- 
paid is daily accumulating damages in the 
form of interest to be added to the decree 
and taken out of the proceeds of sale. The 
proviso as at present construed works un- 
told injustice. Here is a man of moderate 
means who buys a piece of real estate at a 
high price, and pays one-half of the purchase 
money, the remainder to be paid in annual 
installments with interest, and a mortgage 
executed on the property to secure the same, 
but the mortgage contains a provision giving 
the mortgagee the option to declare the whole 
debt due in case of any default. The pur- 
chaser pays the first, perhaps the second and 
third installments as they become due, but 
through losses, sickness or financial difficul- 
ties, or all these combined, he is unable to 
meet the fourth when it becomes due, where- 
upon the mortgagee brings a suit to foreclose 
and obtains a decree, and because of the 
great depression in prices, the property will 
not bring at forced sale to exceed one-fourth 
to one-half of its value, and therefore the pro- 
ceeds are absorbed in paying the debt and 
costs, and the real owner of the property goes 
forth penniless. This may be an extreme 
case, but it is probable there is not a city of 
any size in the country to-day which does not 
contain cases of that kind. It may be said, 
however, that these decisions have continued 
so long that they have become a rule of prop- 
erty and hence should be adhered to, but 


22 8 Parsons on Contracts, 178. 
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they are not a rule of property. They are 
not even a rule of practice. They are a mere 
construction of language of a contract which 
gives undue effect to the same against the 
debtor. The English courts have almost in- 
variably favored the creditor class without 
much regard to the rights of debtors. Hence, 
in foreclosure proceedings, the mortgagee 
could proceed in equity to foreclose at law on 
the bond, and in ejectment to recover posses- 
sion. The world has moved forward since 
the first decisions on this question, and while 
the rights of creditors are respected and pro- 
tected the rights of debtors are also con- 
sidered, and as far as possible protected. It 
is to be hoped that the time is not far distant 
when courts will construe provisos of the 
kind named, what they are, in fact, penal- 
ties, and not place a weapon in the hands of 
the strong to rob the weak and defenseless. 
SaMUEL MaxweELL. 








OFFICE AND OFFICER — RIGHT TO OF¥FICE— 
DEATH OF SUCCESSOR—HOLDING OVER. 


STATE V. ALBERT. 


Supreme Court of Kansas, April 30, 1896. 


The eleetion of a probate judge for the ensuing 
regular term, and his qualification by giving a sufii- 
cient bond, which is duly approved, and by taking 
and subscribing the proper official oath, deprive the 
incumbent of the right to hold over after the expira- 
tion of his term; and the death of the judge elect after 
such qualification, and before the expiration of the 
incumbent’s term, doesnot revive the right to hold 
over, which was extinguished by such election and 
qualification. 


ALLEN, J.: This is an original proceeding 
instituted in this court to determine the right to 
the office of probate judge of Cowly county. It 
appears from the pleadings and the agreed facts 
that the defendant, H. T. Albert, was duly elected 
to the office of probate judge in November, 1892, 
duly qualified, and entered on the discharge of 
the duties of his office on January 9, 1893; that, 
at the regular election held in 1894, D. D. Parry 
was elected as his successor in office for the en- 
suing regular term; that, after the result of the 
election had been duly ascertained and declared, 
Parry executed, and filed in the office of the 
county clerk, a bond, which was approved by the 
county clerk, and took and filed therewith the 
oath of office prescribed by law on the 5th day of 
December, 1894. On the 4th day of January, 
1895, D. D. Parry died. On the 10th day of Jan- 
uary, 1895, the relator, C. A. Johnson, was ap- 
pointed by the governor to fill the vacancy caused 
by the death of said Parry; and on the next day, 





having accepted his appointment, he filed his 
bond and took the oath of office as probate judge. 
On the 14th day of January, before the hour of 12 
o’clock, and before Gov. Morril had taken the 
oath of office, Gov. Lewelling again appointed 
the relator, who tendered a second bond, which 
the county clerkrefused to approve. Onthesame 
day the relator demanded possession of the office, 
which was refused. The only substantial con- 
troversy in this case is as to whether the election 
and qualification of D. D. Parry as the successor 
in office of the defendant, and his death after such 
election and qualification, and before the expira- 
tion of the defendant’s term of office, caused a 
vacancy, after the expiration of the term for 
which the defendant was elected, which might be 
filled by the governor by appointment. The con- 
stitution provides, in article 3, § 11: ‘All the 
judicial officers provided for by this article shall 
be elected at the first election under this consti- 
tution, and shall reside in their respective town- 
ships, counties or districts during their respective 
terms of office. In case of vacancy in any judi- 
cial office, it shall be filled by appointment of the 
governor until the next regular election that shall 
occur, more than thirty days after such vacancy 
shall have happened.’ Section 12: ‘All judi- 
cial officers shall hold their offices until their 
successors shall have qualified.’*’ The constitu- 
tion fixes the time for holding general elections, 
but does not provide when the term of office of a 
person elected shall commence. Paragraph 2718 
of the General Statutes provides, ‘‘The regular 
term of office of all State, district and county 
officers, and of the justices of the Supreme Court, 
shall commence on the second Monday of Jan- 
uary next after the election, except as otherwise: 
provided by law.”’ The plaintiff claims that the 
election and qualification of Parry definitely fixed 
the limit of Albert’s tenure of oftice, and created 
a vacancy atthe end of his regularterm. The 
defendant urges that at the time of the death of 
Parry the defendant was the duly elected, quali- 
fied, and acting probate judge; that he was law- 
fully filling the office at that time; that an office 
having an incumbent legally entitled to discharge 
its duties, and actually so doing, cannot be said 
to be, in any sense, vacant; that the appoint- 
ment made by Gov. Lewelling on the 10th day of 
January was made when no vacancy existed, and 
is therefore inoperative. 

The view we take of this case renders it unnec- 
essary to consider either the effect of the subse- 
quent appointment on the morning of the 14th of 
January, or the nice question discussed as to 
whether the constitutional limit of the term ofa 
probate judge to two years means that the term 
shall be exactly two calendar years, and {must al- 
ways expire on the same day of the month. Albert’s 
term of office commenced on the 9th of January, 
1893; and the appointment, having been made on 
the 10th ofJanuary,1895, was made after the expira- 
tion of two calendar years. Without considering 
the question which has been somewhat argued by 
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counsel, with reference to an alleged conflict be- 
tween the terms of office fixed by the constitution, 
end the statute above quoted, making the terms 
always begin on the same day of the week, we 
shall decide this case as though the statute were 
valid, and the regular term of office of the defend- 
ant continued until the 14th of January. 

Under the constitution, judicial officers hold 
their offices until their successors have qualified. 
The term “‘qualified,’’ used in this connection, has 
a well-defined meaning. It means to take such 
steps as the statute requires before a person 
elected or appointed to an office is allowed to en- 
ter on the discharge of its duties. In this case, it 
means to file a sufficient bond, to be approved by 
the county clerk, and take and subscribe the offi- 
cial oath, these being the only prerequisites re- 
quired of the person elected or appointed. The 
successor of the defendant had been elected and 
qualified. He was, then, entitled to take posses- 
sion of the office on the second Monday in Jan- 
uary; and at that time, had he lived, the right of 
the defendant to occupy would have terminated. 
The rights of the parties became fixed when 
Parry qualified. Although the defendant had the 
right to fill out his unexpired term, he hada right 
to nothing more. Parry’s right to occupy the 
office thereafter had become full and complete. 
Nothing whatever remained to be done but to as- 
sume and enter on the discharge of its duties 
when the day should arrive. Parry died. This 
event, however, conferred no new right on the 
defendant. The election and qualification of 
Parry had put an end to his right to hold Wer. 
The argument that an appointment to fill a va- 
cancy cannot be made while there is a person in 
possession of the office, entitled to discharge its 
duties, may appear specious at first blush, but, on 
anything like close consideration, will readily be 
found fallicious. Whenever it is definitely as- 
certained that a vacancy will certainly occur, it 
may be filled by appointment. A vacancy oc- 
casioned by the death of an incumbent is, of 
course, not known until the death occurs, but 
vacancies caused by resignation are usually made 
and accepted in advawice of the time the resigna- 
tion is to take effect. In the case of State v. Seay, 
64 Mo. 89, a question substantially identical with 
that presented in this case was under considera- 
tion. It appeared that in November, 1868, Gale 
was elected judge of the ninth judicial circuit; 
his term of office commencing on the first Mon- 
day of January, 1869. In November, 1874, Mc- 
Cord was duly elected as his successor, received 
his commission, and took the oath of office. On 
the 2d of January, after he had qualified, but be- 
fore the expiration of Gale’s term, he died. The 
governor issued a writ for an election to fill the 
vacancy. The opinion concludes: ‘By the terms 
of the constitution, Gale’s term was to cease 
when a successor should be elected and qualified. 
His successor, McCord, was duly elected and duly 
qualified, and when that occurred, Gale’s right to 
hold over ceased; and the death of that successor 





before his term commenced did not revive a right 
in Gale which ceased when McCord qualified.” 
In State v. Bemmenderfer, 96 Ind. 374, it was 
said: ‘‘It cannot be legally possible that when 
the right to an office has once been destroyed, or 
terminated, the subsequent death of the person 
who had been elected, and who had duly quali- 
fied, revives the right which the election and 
qualification had put an end to, for the right to 
hold over exists only in cases where there is no 
legally elected and qualified successor. When 
the rights of the successor vest, those of the in- 
cumbent terminate, and they do vest after elec- 
tion and qualification according to law.’’ The 
case of State v. Hopkins, 10 Ohio St. 509, goes 
further, holding that a vacancy arises on the 
death of the person elected before qualification. 
Seealso, Mechem, Pub. Off. § 401. The general 
current of authorities would seem to be to the ef- 
fect, however, that, where the death of the suc- 
cessor elected occurs before he qualifies, the in- 
cumbent holds over. We are clearly of the 
opinion that there was a vacancy occurring at the 
end of the regular term of the defendant, which 
the governor might fill by appointment; and the 
relator, having been duly appointed and quali- 
fied, was entitled to the possession of the office 
on the 14th day of January, 1895. Judgment of 
ouster, and for delivery of the possession of the 
office to the relator, will be entered. All the 
justices concurring. 


Nore.—It is a rule of the common law that an offi- 
cer whose term has expired has no right to hold over 
after the expiration uf his term of office, by reason of 
the failure of the proper authorities to appoint or 
elect an officer in his place. There is no common law 
rule by which a public officer appointed or chosen for 
a fixed time can hold office beyond that term, upon 
the failure of the proper body to appoint a successor. 
Acts of officers may sometimes be sustained under 
such circumstances to protect the rights of a third 
party; but the officer himself cannot claim to hold 
over unless by some provision of law authorizing it. 
People v. Tieman, 8 Abb. (N. Y.) Proc. 359; Badger 
v. U. S., 98 U. S. 599; Christian v. Gibbs, 53 Miss. 314; 
Beck v. Hanscom, 29 N. H. 213; People v. Tieman, 30 
Barb. 198; Saunders v. Grand Rapids, 46 Mich. 467. 

t under modern statutes the weight of authority is 
that in the absence of any express or implied prohibi- 
tion an officer holds over after the expiration of his 
term until a successoris duly chosen and qualified. 
19 Amer. & Eng. Encyclopedia of Law, p. 5620; 
Stratton v. Oulton, 28 Cal. 44; People v. Stratton, 28 
Cal. 382; Central v. Sears, 2 Colo. 588; Walker v. Fer- 
rill, 58 Ga. 512; State v. Harrison, 113 Ind. 440; 
Thomas v. Owens, 4 Md. 188; Robb vy. Carter, 65 Md. 
329; Overseers v. Sears, 22 Pick. 130; State v. Wells, 8 
Nev. 105; Lynch v. Lafland, 4 Cold. (Tenn.) 96; Chand- 
ler v. Bradish, 23 Vt. 416. To this general rule excep- 
tions have been made in some of the authorities to the 
case of judicial officers (Christian v. Gibbs, 53 Migs. 
314), and also members of the legislature. Stratton v. 
Oulton, 28 Cal. 56; People v. Bull, 46 N. Y. 57. By stat- 
ute in many of the States it is provided that when an of- 
ficer is elected or appointed for a fixed term the office 
shall not, on the expiration of the term become va- 
cant, but the incumbent shall continue to hold until 
his suecessor is elected and qualitied. See 19 Amer. & 
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Eng. Encyclopedia of Law, p. 562p, and cases cited. 
In those States the executive cannot on the expira- 
tion of a term of office, appoint a new officer, but the 
former incumbent is entitled to hold over until a 
duly qualified successor is elected. People v. Tilton, 
37 Cal. 614; People v. Bissell, 49 Cal. 407; People v. 
Hammond, 66,Cal. 654; Gosman v. State, 106 Ind. 203; 
State v. Harrison, 113 Ind. 434. But as the principal 
case shows, upon the due election and qualification of 
a successor, the right to hold over ceases and is not 
revived by the subsequent death of such successor 
even though it be before the commencement of the 
term. State v. Seay, 64 Mo. 89; State v. Hopkins, 10 
Ohio St. 509. But death of the successor before full 
qualification leaves the right of the incumbent to hold 
over unimpaired. Com. v. Hanley, 9 Pa. St. 513. An 
incumbent of an office who is entitled to hold for a 
fixed period and until his successor is elected and 
qualified is entitled to hold over in the event of the 
election of an ineligible successor. Taylor v. Sullivan, 
45 Minn. 729. When an officer holds over after the 
expiration of his term, his acts are those of a de facto 
officer and valid as to third persons. Hamlin vy. Kas- 
safer, 15 Oreg. 456; 3 Amer. St. Rep. 176 and note. 
Qualification of a candidate for office should be con- 
summate at the time of the election and it wiil not do 
that it becomes so before time for him to qualify and 
enter upon the duties of his office. Parker v. Smith, 
3 Minn. 240; 74 Amer. Dec. 749. But contra, State v. 
Van Beek (Iowa), 54 N. W. Rep. 525. It was held by 
the Supreme Court of Michigan in a recent case that 
where a person was appointed by the governor to fill 
a vacancy in a county office, the failure of the electors 
of the county to elect for such office at subsequent 
elections did not confirm such appointment for the 
unexpired term. Attorney-General v. Trombly, 50 N. 
W. Rep. 744. It was recently held by the Supreme 
Court of California that Const. Art. 20, § 16, providing 
that the term of an officer not therein provided for 
may be declared by law, but shall in no case exceed 
four years, merely limits an incumbent’s term by 
election or appointment but does not forbid a hold- 
ing over until a successor has been chosen and quali- 
fied. People v. Edwards (Cal.), 28 Pac. Rep. 8381. 
Where the candidates for an office have a tie vote and 
there is no election, by reason of the refusal of one to 
draw cuts for the office the incumbent of the office 
during the previous term is entitled to hold over till 
his successor is elected and qualified. State v. Meilike 
(Wis.), 51 N. W. Rep. 875. 








JETSAM AND FLOTSAM. 





THE LIABILITY OF CARRIERS. 


In the absence of both contract and statute to the 
contrary, the liability of a railroad company as a 
common carrier continues until notice to the con- 
signee of the arrival of his goods, and a reasonable 
time, during business hours, after receipt of notice, 
to inspect and remove them, unless he is unknown, 
absent or cannot be found, in which case the goods 
may be stored. 

In making this wise decision as to the extent of the 
liability of common carriers of goods, in the case of 
the Lake Erie and Western Railroad Company v. 
Hatch, 39 N. E. Rep. 1042, the Supreme Court of 
Ohio creates the law for that State, as the question 
stated had never before been passed upon by that 
court. In establishing its precedent, the court no- 





tices the liberty it has to follow that line of decisions 
which, in its opinion, will best meet the wants of the 
present course of business. Prefacing its argument 
that the Court of Common Pleas found asa fact that 
it has always been the custom of the defendant below 
to give notice of the arrival of goods, and that it deems 
that this is the general, if not the universal, custom, 
the opinion thus proceeds: Consignments arrive 
daily, and at all hours, both day and night, often hun- 
dreds to as many consignees in a single day, and to re- 


- quire all to be on the lookout and make inquiry of the 


agent would be impracticable and would seriously re- 
tard business. The custom of sending notice to the 
consignee sprung out of the necessity of business, and 
is for the benefit and convenience of both parties. 
The railroads established this custom, the public ac- 
quiesced therein, and the law adapts itself thereto. 
As therefore, the present course of business is to give 
notice to the consignee of the arrival of his goods, it 
follows, as a necessary sequence, that the carrier must 
hold and care for the goods until the consignee has 
reasonable time after receipt of notice to inspect and 
remove them. 

But, as is suggested above, there is a conflict of au- 
thority in this matter, some States holding that the 
liability of the carrier ends upon the arrival of the 
goods and unloading them upon a platform or placing 
them in a warehouse. The most satisfactory doc- 
trine, however, is that announced in the syllabus of 
the case named, and made the initial paragraph of 
this note. A list of the States not requiring notice to 
be sent to the consignee will be found in 2 Am. and 
Eng. Ene. Law, 892, with citation of cases, and a list 
of the States requiring such notice is found on page 
893 of the same volume, with like citations.— The 
American Lawyer. 


> 
ANOTHER TURNTABLE DECISION. 


An interesting and only too frequent problem pre- 
sented to courts for solution is whether a little fellow 
attracted by an unfastened turntable can recover 
against a railroad company for negligence,—a ques- 
tion usually depending entirely upon the existence 
6f a duty in the case. In Walsh v. Fitchburg R. Co., 
39 N. E. Rep. 1068, reversing Walsh v. Fitchburg R. 
Co., 28 N. Y. Supp. 1097, the New York Court of Ap- 
peals has expressed a strong opinion, almost decided, 
—almost, for the case is, perhaps, explainable on 
other grounds,—that he cannot. This result is, doubt- 
less, in accord with some of the most carefully con- 
sidered judgments on this point, but is, on the whole, 
rather against the numerical weight of authority. 
The latter cases, while not claiming that landowners 
must furnish safe premises for trespassers, contend 
that contrivances introduced, liable to allure chil- 
dren, must not be carelessly allowed to become death- 
traps for the young and unwary. This doctrine, al- 
though attempting to distinguish between juvenile 
and adult trespassers, and easily capable of 
being made ridiculous by too great an extension, 
seems fair and just enough if properly lim- 
ited, as in this connection. There is no en- 
deavor to impose an insurer’s liability, only rea- 
sonable care of a most dangerous thing is 
demanded; nor is it hoped that vicious children can 
be kept away, only those who are unaware of the 
peril are to be protected. In some jurisdictions, the 
feeling that parents should be compelled to look out 
for their infants, and the undoubted practical truth 
that any recovery by the child would probably inure 
to the benefit of the careless guardians, have had 
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great weight. In New York, however, where the 
doctrine of imputed negligence still flourishes, that 
reason would seem of little force. From the 
theoretical point of view much can be said on either 
side, but one cannot but sympathize with the more 
merciful and less technical rule, the one at which, 
perhaps unfortunateJy, the New York court did not 
arrive.—Harvard Law Review. 








BOOK REVIEWS. 


ROAD RIGHTS AND LIABILITIES OF WHEELMEN. 


We are in receipt of a bright little treatise entitled, 
“The Road Rights and Liabilities of Wheelmen,” in 
which the author very admirably expounds the rights 
and liabilities of wheelmen while using the road. 
The book is well written and shows that its author is 
a lawyer thoroughly familiar with his subject, and 
thoroughly familiar with the law of the road in gen- 
eral. From the lawyer’s stand-point it is exceedingly 
useful and ought to find a ready sale simply asa law 
upon the subject of highways. The book should be in 
the hands of every wheelman, for upon this new sub- 
ject the wheelmen owe ft a duty tothe public that 
they inform themselves as to their rights upon the 
highway. The arrangement of the book is admirable. 
The citation of cases embraces about 350 well selected 
cases from all parts of the Union, and from the En- 
glish courts. -The book is one of 200 pages, and is 
bound in three styles—the cloth and paper covered 
books being the pocket size, and the regular law sheep 
being larger. Published by Messrs. Callaghan & 
Company, Chicago, Ill. 


ALDERSON ON JUDICIAL WRITS AND PROCESS. 


The subject of this book is new. No author has 
yet attempted to treat specifically of judicial writs. It 
is applicable alike to civil and criminal cases, and en- 
braces the sufficiency, validity, amendment and al- 
teration of process; its execution and return and the 
powers and liabilities of officersthereunder. The au- 
thor travels with judicial writs from the time they 
are drafted and issued until they are again 
Jodged with the court, discussing in an aggressive yet 
careful manner the issuing of process, and the com- 
mencement of actions; the definition and kinds of 
writs, their sufficiency, validity, alteration and 
amendment; the service and execution of process, 
and its retnrn. The work gives tothe practitioner 
ready and full information as tothe effect of errors 
and defects in process, and how they may be 
remedied; what may and may not be donein the 
service and execution of writs; the property subject 
to and the person privileged from the service of 
process; the manner and sufficiency of service on per- 
sons and corporations, including constructive serv- 
ice; the powers, duties and liabilities of officers in 
executing process; its return and the effect and 
amendment thereof. Chapters 5,6, 7, 8, and 9, con- 
cern what the author terms the “ceremonial dress” 
of writs; the style, direction, tests, seal and signature; 
the chapters upon the sealing of process being par- 
ticularly interesting and important. In chapters 25, 26, 
and 30,the author considers the privilege and ex- 
emption of certain persons from the service of 
process, the presumption and recital in judgments as 
to service; and the duties, powers and liabilities of 





officers in executing writs. Sections 107, 108, and 152, 
will also be found specially interesting and impor- 
tant; the first two of which discuss the much dis- 
puted question as to the validity of service of pro- 
cess on an officer of a foreign corporation while tem- 
porarily in a State on his private business; section 
125 being a discussion of the subjection ‘of patent- 
rights, copyrights and manuscripts to execution. The 
author is a practitioner of considerable experience 
and exhibits throughout the volume a comprehensive 
knowledge of the subject in hand. This text is clearly 
and concisely written and the citation of authorities 
abundant. It is a full sized handsome volume of 
over six hundred pages bound in best law book style. 
Published by Baker, Voorhis & Co., New York. 








BOOKS RECEIVED. 


A Treatise on the Law of Real Property, by Darius 
H. Pingrey, LL.D. Author of Treatises on Chat- 
tel Mortgages, Real Estate Mortgages, and 
Contributing Editor of the American & English 
Encyclopedia of Law. Vols. I. and II. Albany, 
N. Y. H. B. Parsons, Law Publishers, 1895. 


A Complete Indexed Digest of the United States Su- 
preme Court Reports from the Organization of the 
Court in 1789 to October Term, 1894. Three Vol- 
umes. (Fourth Edition, Vols. Iand II). 1-118, 
U.S. (volume 3, Complete in Itself), 119-154, U. 8. 
Includes Full Index to Editorial Notes to the 
Publisher’s Edition also Indexed Citations of all 
Cases Digested and Biographical Sketches of the 
Justices. Vol. III. Prepared and Published by 
the Lawyers’ Co-operative Publishing Company, 
Rochester, N. Y. 1895. 








HUMORS OF THE LAW. 


“Don’t pull yourgun in this here court,” said the 
western judge. ‘“‘The dignity wot you see lyin’ round 
loose here’s got to be respected, and if you kill any 
body here while this court’s in session, I’ll fine you 
for contempt.” 


Judge—“*Why do you wish to be relieved from jury 
duty?” Citizen— “I wear a gold watch, and I don’t 
like the looks of three or four of the fellows you have 
already accepted.” 


He was ragged, and was evidently no friend of the 
barbers; but in spite of it all there was a certain pride 
in his deportment as he stepped into the police court 
room. 

‘““Have you ever been arrested before?” asked the 
judge without looking at him. 

“Have I? Aw come off, judge, don’t rub itin. Do 
I look like an amateur?” 


An office boy expressed surprise at there being so 
many judges who had “John” as agiven name. He 
was asked what he meant by this remark and replied 
that every decision he read seemed to have the initial 
letter “‘J” after the name of the judge who had writ- 
ten it and therefore supposed that the letter stood for 
the first name ofthe writer, e. g., Andrews, J., Ra- 
pallo, J., Miller, J., ete. 
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A blacksmith of a village in Spain murdered a man, 
and was condemned to be hanged. The chief peasants 
of the place joined together and begged the Alcade 
that the blacksmith might not suffer, because he was 
necessary to the place, which could not do without a 
blacksmith to shoe horses, mend wheels and such of- 
fices. Butthe Alcade said. ‘‘How then can I carry 
out the law?” A laborer answered, “Sir, there are 
two lawyers inthe village, and forso small a place 
one is enough! your may hang the other.” 
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cvecccceeeel 


Fee eee eee reese eeeseees 


1. ADMINISTRATION—Action against Executor.—Fail- 
ure ofthe plaintiff, in an action against an executor, 
to prove that his claim against decedent had been 
presented to such executor, the latter having duly ob- 
jected and excepted to the proceeding on that ground, 
warrants a reversal of the judgment rendered against 
the executor for such claim.—STEEN v. HENDY, Cal., 
40 Pac. Rep. 20. 


2. ADMINISTRATION—Appointment of Administrator. 
—The appointment of one as administrator de bonis 
non, Who was inno way interested in the property, 
over a competent and qualified applicant, who was 





one of the legatees, was improper.—EMSLEY V. YOUNG, 
R. I., 31 Atl. Rep. 692. 


3. ADMINISTRATION—Claims against Decedent’s Es- 
tate.—Where a creditor filed his claim against an es- 
tate after the time set therefor, without any attempt 
to have its validity determined by the court, his right 
to share in the distribution was barred, and he has no 
right of action against the sureties on the administra- 
tor’s bond, notwithstanding a failure by such officer to 
file his inventory, as required by Gen. St. Colo. 1883, § 
3557.—METZV. PEOPLE, Colo., 40 Pac. Rep. 53. 


4. ADMINISTRATION—Domicile of Minor.—Although a 
minor of very tender age may, at the time of his 
father’s death, be temporarily residing with another 
person in a county other than that in which the father 
was domiciled, and in which he died, and may con- 
tinue to soreside after the father’s death, the ordinary 
of the county of the deceased father’s domicile had 
jurisdiction, upon the application of the person with 
whom the minor was thus residing, to appoint him 
guardian of the minor, there being nothing to show 
that the minor’s domicile had, during the father’s life- 
time, become different from that of the father by rea- 
son of arelinquishment by the latter of his parental 
authority to the other person, and the applicant for 
the guardianship, by applying to the ordinary of the 
county in which the father died, recognizing and con- 
ceding that no change in the minor’s domicile had 
taken place.—BEDGOOD V. MCLANE, Ga., 21 S. E. Rep. 
530. 


5. ADMINISTRATION — Limitations.—Under Rev. St. 
1898, ch. 3,§ 70, which bars claims against estates un- 
less filed within two years after letters issued, an ac- 
tion cannot be maintained against an administrator 
on an obligation of his intestate upon which the cause 
of action accrued after expiration of such two years, 
the only remedy in such’ case being by action against 
the heirs.—SNYDACKER V. SWAN LAND & CATTLE Co., 
Ill., 40 N. E. Rep. 466. 


6. ADMINISTRATION — Settlement of Estate.—An ex- 
ecutor, who has appealed from all of a decree made in 
the final settlement and distribution of the estate, ex- 
cept that part settling such executor’s account with 
the estate, cannot, on such appeal, object that the 
funds in his hands were found to be community prop- 
erty, and distributed accordingly.—IN RE BURDICK’S 
ESTATE, Cal., 40 Pac. Rep. 35. 


7. ADVERSE POSSESSION.—After payment of taxes by 
one holding color of title, the holder of the legal title 
cannot pay them again, and thus prevent the former 
from gaining the benefit conferred by the statute of 
limitations.—OSBURN V. SEARLES, II].,40 N. E. Rep. 
452. 

8. ADVERSE POSSESSION.—Where one who has color 
of title to a tract of swamp and timber land goes upon 
the land, cuts and deadens timber thereon, clears part 
of it, and makes rails and railroad ties out of the tim- 
ber, he has such possession ofthe entire tract as will 
set the statute of limitations running.—JOHNS v. Mc- 
KIBBEN, Ill., 40 N. E. Rep. 448. 


9. ADVERSE POSSESSION BY THNANT.—The possession 
of atenant holding under a landlord, who is not the 
real owner of the premises, is adverse to such real 
owner, without a surrender of possession to the land- 
lord and a re-entry by the tenant.—MILLETT v. LaGo- 
MARSINO, Cal., 40 Pac. Rep. 25. 

10. APPEAL—Jurisdiction—Highways.—An aetion for 
obstructing a highway, where the existence of the 
highway is not disputed, and the only controversy is 
as to the precise location of the road Nioes not involve 
a freehold, within the meaning of the statute regulat- 
ing appeals.—ROAD DIST. NO. 30F EDWARDS COUNTY 
Vv. MILLER, Ill., 40 N. E. Rep. 448. 


11. APPEAL BOND — Wife as Husband’s Surety.—An 
appeal bond executed by a wife, as her husband’s 
surety, is void as to her, she not being authorized by 
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statute to execute such a bond.—CRUGER Vv. Mc- 
CRACKEN, Tex., 308. W. Rep. 537. 

12. ARBITRATION AND AWARD — Action to Vacate.— 
When, in an action to set aside an award, it appears 
that the arbitrators exceeded their authority and made 
an award in respect to matters not submitted to them, 
the burden is on defendant to show that the plaintiff, 
after seeing the award and understanding what it con- 
tained, assented to its execution.—LESLIE V. LESLIE, 
N. J., 31 Atl. Rep. 725. 

13. ASSIGNMENT FOR CREDITORS — Cancellation for 
Fraud.—The grantee in an assignment for creditors, 
who is recognized by the court as assignee, is entitled 
to compensation for his services rendered as such 
pending proceedings to set aside the deed, though 
these are eventually successful, he not having partici- 
pated in the fraud.—IN RE SPRAGINS, S. Car., 218. H. 
Rep. 54%. 

14. ATTACHMENT — Dissolution — Defective Writ.— 
Mention in the caption of a writ of attachment of an 
improper judicial district, in one of the country par- 
ishes of the State, is not such a radical error as will 
authorize the dissolution of the writ on the motion of 
defendant.—STANDARD COTTON-SEED OIL Co. V. MATHI- 
SON, La., 17 South. Rep. 251. . 

15. ATTACHMENT—Removal of Property.—Where, in a 
trial on a plea of abatement in attachment, defendant 
testified that he took his money, which was all the 
property he had in the State, with him out of the State, 
preparatory to going abroad, it was error to refuse a 
peremptory instruction to find for plaintiff. — PHIL- 
ADELPHIA INV. CO. V. BOWLING, Miss., 17 South. Rep. 
231. 

16. ATTORNEY—Disbarment.—In a proceeding to dis- 
bar an attorney, brought under Code Civ. Proc. § 287, 
subd. 2, authorizing the court to remove or suspend an 
attorney when guilty of any violation of his profes- 
sional duties, it is no defense that the violations of the 
professional obligations or the professional delin- 
quencies charged against the attorney may render him 
liable to a criminal prosecution, or that his conviction 
therefor is barred by the statute of limitations.—Ex 
PARTE TYLER, Cal., 40 Pac. Rep. 33. 

17. ATTORNEYS—Substitution.—A party has no right to 
arbitrarily change his attorney without paying or 
securing fees earned, and an original attorney is not 
bound to consent to a substitution, or deliver papers 
upon which he has a lien, until the amount of his just 
demands is ascertained by a court or referee, and paid 
or secured.—CURTIS V. RICHARDS, Ida., 40 Pac. Rep. 57. 


18. BUILDING AND LOAN ASSOCIATIONS—Appointment 
of Receiver.—The appointment of a receiver for a 
building and loan association terminates the liability 
of stockholders for monthly dues.—BUIST v. BRYAN, 
S. Car., 218. E. Rep. 538. 

19. CARRIERS — Ejection of Passenger. — A railroad 
company can make reasonable regulations forthe con- 
duct of its passenger business which, in the absence of 
express contract to the contrary, are binding upon 
those contracting with it, although ignorant of their 
existence.—GULF, C. & 8S. F. Ry. Co. v. Moopy, Tex., 
308. W. Rep. 574. 

20. CARRIERS — Passenger—Duty to Stop at Station.— 
Statements of a ticket agent that a certain train 
stopped at acertain station will bind the railroad com- 
pany only when made contemporaneously with the 
sale of a ticket, and not when made several weeks be- 
fore, and not referred to at the time the ticket was 
sold.—ATCHISON, T. &S. F. R. Co. Vv. CAMERON, U. 8S. 
C. C. of App., 66 Fed. Rep. 709. 

21. CARRIERS—Passenger—Negligence.—A passenger 
on a railroad train, with a ticket for a station at which 
it is customary for thetrain not to stop, but to slow 
its movement, so as to allow passengers to alight, will 
be entitled to damages if, called tothe platform by 
the announcement of the station, he is thrown from 
the steps of the car and injured; his fall being caused 
by the sudden increase of the speed of the train, when 





it should have been slowed or stopped.—BRASHEAR V. 
HOUSTON CENT., A. &N. R. CO., La., 17 South. Rep. 
260. 

22. CHATTEL MORTGAGE—Construction.—A provision 
in a mortgage of property in New Jersey, that, if the 
maker “permit or suffer any attachment or other 
process against property to be issued against it,” the 
note secured should become instantly due, is limited 
to property described in the mortgage, and does not 
apply toan attachment, whether valid or not, levied 
on the maker’s property in New York.—ROBERTSON V. 
ONGLEY ELECTRIC Co., N. Y., 40 N. E. Rep. 390. 

23. CONFLICT OF Laws—Contract of Sale.—A corpora- 
tion domiciled in Louisiana placed an order for a ma- 
chine with a manufacturing company located in Ohio; 
the correspondence showing the complete terms of the 
contract, both as to amount and time of payment. The 
builder sent an agent to superintend the erection of 
the machine, and wrote to the purchaser that it might 
hand thecash and notesto him. The machine being 
ready for operation, the purchaser telegraphed that it 
could not make the cash payment. The seller then 
wired their agent to accept the purchaser’s draft at 60 
days, with interest, in lieu of the cash payment: Held, 
that the original contract was made under the law of 
Ohio, and that there was nothing in the circumstances 
to show a subsequent rescission of that contract and 
the making of a new one in Louisiana.—G. A. GRaY 
Co. Vv. TAYLOR BROS. IRON WORKS Co., U.S. C. C. of 
App., 66 Fed. Rep. 686. 

24. CONFLICT OF Laws — Foreign Judgment.—Where 
the judgment of a sister State recites findings that give 
it jurisdiction over the person of the defendant accord- 
ing to the laws of such State, the judgment cannot be 
attacked for want of such jurisdiction.—FIREMAN’S 
Ins. CO. V. THOMPSON, IIl., 40 N. E. Rep. 488. 

25. CONSTITUTIONAL Law.—Act June 17, 1893, §5, which 
declares that ‘“‘no female shall be employed in any fac- 
tory or workshop more than eight hours in any one 
day or 48 hours in auy one week,” is unconstitutional, 
as depriving persons of property and liberty without 
due process of law.—RITCHIE V. PEOPLE, Ill., 40 N. E. 
Rep. 454. & 

26. CONSTITUTIONAL LAW — Municipal Bonds.—The 
provisions of Act 1894, ch. 620, directing the authorities 
of acity to issue bonds to raise money for a public 
school building in the city, are not invalid on the 
ground that such a building is a matter of local con- 
cern, and that the legislature has no power to compel 
the city to create a debt or levy a tax fora local pur- 
pose.—REVELL V. MAYOR, ETC., OF CITY OF ANNAPOLIS, 
Md., 31 Atl. Rep. 695. 

27. CONTEMPT — Collateral Attack.—The action of the 
court in committing a person for contempt for refusal 
to pay alimony pending a divorce case cannot be re- 
viewed by certiorari from the contempt proceedings or 
by habeas corpus, since the allowance being an appeal- 
able order, such methods are an indirect attack there- 
on.—STATE V. SECOND JUDICIAL DISTRICT COURT, 
Mont., 40 Pac. Rep. 66. 

28. CONTRACT — Rescission—Delay in Performance.— 
Mere delay by one party in the execution of an execu- 
tory contract, whose terms would be satisfied by per- 
formance within a reasonable time, does not of itself 
entitle the other party to rescind. To have this effect, 
in the absence of express repudiation, the implication 
arising from the non-performance of the contract 
must be inconsistent with its being still in force.—SEa 
IsLE City Lot & BUILDING ASS8s’N NO. 3 V. MCTAGUE, N. 
J., 31 Atl. Rep. 727. 

29. CONTRACTS—Validity.—The validity of a contract 
to pay for beer bought to be resold in the Indian Ter- 
ritory is not affected by the fact that the introduction 
and sale of beer in the Indian Territory was thereafter 
made an offense by Act July 23, 1892, amending Rev. 
St. § 21389.—-ANHEUSER-BUSCH BREWING AS8S8’N V. BOND, 
U. 8. C. C. of App., 66 Fed. Rep. 653. 

80. CORPORATIONS—Com pensation of Officers.—Where 
a by-law authorizes the trustees of a mining corpora- 
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tion toemploy and fix the salary of its superintendent, 
a trustee, who is also secretary of the corporation, 
may recover on an implied contract for services ren- 
dered as such superintendent, which were clearly out- 
side his ordinary duties as secretary or trustee, and 
which were performed under circumstances showing 
that it was well understood by the corporate officers, 
as well as himself, that they were to be paid for.—FEL- 
TON V. WEST IRON MOUNTAIN MIN. Co., Mont., 40 Pac. 
Rep. 70. 

$1. CORPORATIONS—Directors — Preferential Convey- 
ances.—A creditor of a corporation cannot object that 
certain conveyances are void because not executed by 
proper officers, when there is no complaint on the part 
of the stockholders, and the instruments were subse- 
quently ratified by the directors.—SELLS Vv. ROSEDALE 
GROCERY & Com. Co., Miss., 17 South. Rep. 236. 

32. CORPORATION — Foreign Corporation — Call on 
Stock.—A foreign corporation may sue to recover calls 
upon its stock, even though the stock has been de- 
clared forfeited for non-payment of such calls, where 
the power to do so is expressly conferred by its 
charter or the act under which it is organized, but not 
where the power is merely given by the by-laws.— 
MANDEL V. SWAN LAND & CATTLE CoO., Ill., 40 N. E. Rep. 
463. 

83. CORPORATION—Interstate Comity.—The usage of 
interstate comity will not warrant the issuance of a 
writ of mandamus to compel a domestic corporation to 
aid a foreign corporation, whose operations are ex- 
pressly limited by charter to the State where it was 
created, to conduct its business in Delaware.— 
STATE V. DELAWARE & A. TELEGRAPH & TELEPHONE 
Co., Dela., 31 Atl. Rep. 714. 


34. CORPORATION—Power to Increase Stock—Estoppel. 
—Where a corporation is absolutely without power to 
issue stock, or to increase its stock above a certain 
limit, no act or consent of a stockholder who receives 
stock issued without authority can estop him to deny 
its validity, or his liability to pay for it.—LAREDO IMP. 
Co. V. STEVENSON, U. S.C. C. OF APP., 66 Fed. Rep. 632. 


35. CORPORATIONS—Ratification of Unauthorized Act. 
—The unauthorized act of the secretary of a corpora- 
tion cannot be ratified at a special meeting of which 
allthe directors were not notified.—PAULY V. PAULY, 
Cal., 40 Pac. Rep. 29. 


36. CORPORATIONS — Removal of Causes.—St. Ky. § 
572, providing that any foreign corporation which 
shall remove to a Federal Court, without the consent 
of the adverse party, any action pending against it in 
acourt of Kentucky, orinstitute an action against a 
citizen of that State in a Federal Court therein, shall 
forfeit its right to transact business in Kentucky, and, 
if it shall thereafter carry on business therein, it shall 
be guilty of a misdemeanor, and, upon indictment 
and conviction, be fined, etc., does not authorize an 
action forthe sole purpose of recovering the fine be- 
fore indictment or conviction of the offending corpo- 
ration.—COMMONWEALTH V. JELLICO COAL MIN. CO., 
Ky., 30S. W. Rep. 611. 


37. CREDITORS’ BILL — Lis Pendens.—Plaintiffs, by a 
creditors’ bill, acquired alien on whatever equity of 
redemption their debtor, D, had in a railroad, sold to 
E under foreclosure. Thereafter, in a suit to which 
plaintiffs were not parties, a decree was entered waiv- 
ing all rights of Dto claim an equity of redemption, 
in consideration of the issue of certain bonds by E to 
officers of D: Held, that the issue ofthe bondsto such 
officers did not make D chargeable to plaintiffs for the 
value thereof, on the theory that the bonds were thus 
substituted for the equity of redemption.—MERRIMAN 
‘v. CHicaGO & E.1.R. Co.,U. S.C. C. of App., 66 Fed. 
Rep. 663. 


38. CRIMINAL EVIDENCE — Homicide—Dying Declara- 
tions.—Where it appeared the wounds inflicted on de- 
ceased were not so apparently serious asto impress 
on him, or those who saw him, the fact that they were 
fatal; that immediately after the injury deceased asked 





one M te sell him meat, and “risk his getting well to 
pay for it;” and that he had no medical attendance, 
nor any one to acquaint him with the nature of his in- 
jury,—his declarations were inadmissible, notwith- 
standing his wife testified that he had stated that he 
was about to die.—BELL v. STATE, Miss., 17 South. Rep. 
232. 

39. CRIMINAL Law — Accomplices.—All persons who 
are accomplices in misdemeanors may be tried as 
principal offenders.—WINNARD V. STATE, Tex., 30 S. 
W. Rep. 555. 


40. CRIMINAL Law — Assault with Intent to Kill.—An 
indictment for malicious assault with intent to kil} 
does not involve acharge of more than one offense, 
because it alleges a felonious assault by defendant, 
this being an ingredient to the other crime charged.— 
MILLER V. COMMONWEALTH, Va., 21S. E. Rep. 499. 


41. CRIMINAL Law — Gaming — Poo! Selling.—Main- 
taining a partly inclosed place within the inclosure of 
a race course, for the purpose of book making and 
selling pools, contingent upon the result of horse rac- 
ing, is an offense, under Rev. St. ch. 38, § 127, forbid- 
ding the keeping of a common gaming house.—Swt- 
GART V. PEOPLE, Ill., 40 N. E. Rep. 432. 


42. CRIMINAL Law—Homicide — Insanity.—Evidence 
that defendant has been in the insane asylum, and 
that, in the opinion of witnesses, some professiona} 
and sone not, he is still insane,does not justify the 
reversal of a judgment of conviction, where the evi- 
dence also shows that for some years before the crime 
he earned regular wages, invested the proceeds, and 
attended to his affairs properly.—MEYER V. PEOPLE, 
Ill., 40 N. E. Rep. 491. 


43. CRIMINAL Law — Housebreaking — Larceny.— 
Though housebreaking with intent to commit larceny 
and grand larceny may be charged in one indictment, 
the accused may be found guilty of either or both of- 
fenses, but only one penalty can be imposed, unless 
there is a separate count for each.—BENTON V. COoM- 
MONWEALTH, Va., 21S. E. Rep. 495. 

44. CRIMINAL Law—Jury—Review.—A record which 
only shows that a “jury were impaneled to try this 
cause” is fatally defective in not showing that the jury 
was sworn.—ZAPF V. STATE, Fla., 17 South. Rep. 226. 


45. CRIMINAL LAW—Kidnapping—Custedy of Child.— 
A warrant against a father on acharge of kidnapping 
his own minor children, it not appearing that he had 
ever parted with his paternal right to their custody, 
is a nullity; and a writing executed by him while under 
arrest by virtue of such a warrant, and under the in- 
fluence of a promise to discharge him from the arrest, 
purporting to surrender to the mother of the children 
his paternal authority, is not binding, the same being 
procured by duress.—HUNT V. HUNT, Ga., 21S. E. Rep. 
515. 

46. CRIMINAL LAw—Misconduct of Jury.—The men- 
tion by one of the jury in the jury room, after a verdict 
against the defendant was agreed on, that he had been 
informed that defendant had previously been in the 
penitentiary, is not ground for reversal.—PARKER V. 
STATE, Tex., 30S. W. Rep. 553. 

47. CRIMINAL PRACTICE — Assault with Deadly 
Weapon.—An indictment for assault with a deadly 
weapon, under Comp. St. p. 511, § 60, is not rendered 
invalid by an omission to use “feloniously,” in aver- 
ring the assault itself, where the assault is charged to 
have been made with intent feloniously to inflict the 
injury.—STaTE v. MCCAFFERY, Mont., 40 Pac. Rep. 63. 

48. CRIMINAL PRACTICE—Embezzlement—Indictment. 
—An indictment for embezzlement, in which the only 
description of the property alleged to have been fraud- 
ulently converted is that it was ‘‘the proceeds” of cer- 
tain lumber sold by the defendant, is wholly insuffi- 
cient. The general rule is that such an indictment 
should state the description of the property embez- 
zled with the same particularity as is required in an 
indictment for larceny.—GRANT V. STATE, Fla.,17 South. 
Rep. 225. 
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49. CRIMINAL PRACTICE—Homicide—Indictment.—An 
indictment charging that defendant, ‘‘on the 9th day 
of March, 1894, in the county aforesaid, then and there, 
feloniously, willfully, and with malice aforethought, 
kill and murder one J B,”’ etc., is fatally defective in 
substance, and the omission of some word or words 
before “kill and murder” without which no offense is 
charged, is nota mere “formal defect,” within Code 
1892, § 1354, providing that formal defects may be sup- 
plied by amendment.—COOK V. STATE, Miss., 17 South. 
Rep. 228. 

50. DECEIT—Subscription for Increase of Bank Stock. 
—One induced to subscribe for certificates alleged to 
represent an increase of the capital stock of a national 
bank, at a time when no increase had been authorized, 
upon false representations of the cashier as to the 
bank’s condition and ability to pay dividends, it being 
in fact insolvent at the time, is entitled to a judgment 
against the bank and its receiver for the purchase 
money paid.—NEWBEGIN V. NEWTON NaT. BANK OF 
NEwTON, U.S. C. C. of App., 66 Fed. Rep. 701. 

51. DEED—Recital—Assumption of Mortgage.—A re- 
cital in a deed that the land is subject to a mortgage 
which the grantee agrees to pay is conclusive of the 
validity of the mortgage as against the grantee.—AL- 
VORD V. SPRING VALLEY GOLD CO., Cal., 40 Pac. Rep. 
27. 

52. DEED—Reservation.—A deed of a tract of land, 
*freserving a strip two rods wide off from the north 
and west side of said premises for a street,’’ passes 
. title to the entire tract, subject only to an easement in 
the strip mentioned.—SULLIVAN V. Eppy, Ill., 40 N. E. 
Rep. 482. 

53. ELECTION—Australian Ballot.—Though the judges 
of election do not preserve the ballots in the manner 
specified by the statute, they may be counted in an 
election contest if there is evidence that they have not 
been tampered with.—MURPHY V. BATTLE, IIl., 40 N. 
E. Rep. 470. 

54. ELECTIONS — Australian Ballot Law — Constitu- 
tionality.—Act March 6, 1894, putting into effect the 
‘‘Australian System” of voting, provided for booths, 
which no one but officers could approach, unless a 
vote was challenged, and also provided for a sworn 
special constable to aid any electors physically or 
educationally unable to vote: Held, that the law was 
not unconstitutional, as depriving electors physically 
and educationally unable to vote of the right to cast 
secret ballots, or as establishing physical and educa 
tional qualifications for voters.—PEARSON V. BOARD 
OF SUP’RS OF BRUNSWICK COUNTY, Va., 21S. E. Rep. 
483. 

55. FEDERAL CouRrTSs—Jurisdiction over Parties— 
Non-residents of District.—In section 1 of the judiciary 
act of 1887-88, the clause defining the districts in which 
suits may be brought is not limited in operation to the 
classes of cases enumerated inthe preceding part of 
the section as being within the jurisdiction of the Cir- 
cuit Courts, but applies to all suits, including patent 
cases; hence a New Jersey corporation cannot be sued 
in the district of Massachusetts for infringement, al- 
though it has a place of business there.—DONNELLY V. 
UNITED STATES CORDAGE Co.,U. 8. C. C. (Muass.), 66 
Fed. Rep. 613. 


56. FRAUDS, STATUTE OF—Promise to Pay Debt of An- 
other.—Under an arrangement whereby D is to con- 
tinue to sell goods to W, and is to get from him all the 
cash he can, and for the balance due on each month’s 
settlement W is to give his note, which D is to bring to 
B, who is to discount it for D without recourse, the 
promise of B is to pay the debt of another; and, there 
being no arrangement that the original debt of W shall 
be extinguished by his giving such note or by the dis- 
counting of it by B, the promise of B is collateral to 
the continued liability of the original debtor, and 
therefore within the statute of frauds.—DOUGHERTY V. 
BasH, Penn., 31 Atl. Rep. 729. 

57. FRAUDULENT CONVEYANCES — Chattel Mortgage— 
Possession.—Under Rey. St. § 5169, which declares a 





conveyance of chattels in trust to the use of the per- 
son making it is void as against creditors, a mortgage 
of goods is void when it shows on its face that the 
mortgagor is to retain p< ion and disp of the 
property in the usual course of business.—BARTON V. 
SITLINGTON, Mo., 30S. W. Rep. 514. 


58. FRAUDULENT MORTGAGE — Validity as between 
Parties.—A mortgage given to secure a fictitious con- 
sideration for land conveyed by the mortgagee to the 
mortgagor in fraud of the former’s creditors is en- 
forceable between the parties thereto.—BRADTFELDT 
v. COOKE, Oreg., 40 Pac. Rep. 1. 


59. GARNISHMENT.— While successive garnishments 
may issue in a pending case commenced by attach- 
ment, yet, after the case has terminated in a judgment 
against the defendant in attachment, no further gar- 
nishment can issue founded upon the same attach- 
ment, notwithstanding an issue may still be pending 
between the plaintiff and a former garnishee touching 
the truth of the answer made by such garnishee to a 
garnishment issued in due time.—AHRENS & OTT MAN- 
UF’G Co. V. PATTON SASH, DOOR & BUILDING CO., Ga., 
218. E. Rep. 524. 


60. HigHwars — Authority of County Board. — The 
provision of § 4668, Rev. St., that any county road that 
shall remain “unopened” for seven years after the 
order is made for opening it shall be declared vacated, 
does not apply to roads located substantially upon 
then existing traveled ways.—HEDDLESTON v. HEN- 
DRICKS, Ohio, 40 N. E. Rep. 408. 


61. HOMESTEAD—Rights of Surviving Husband.—A 
homestead, duly filed on while husband and wife were 
residing thereon, remains a homestead in his hands 
after her death, gnd as such exempt from levy and sale 
for his debts, where he continues to reside upon it, al- 
though he has nochildren or other dependent relatives - 
residing with him.—ROBERTS V. GREER, Nev., 40 Pac. 
Rep. 5. 


62. HUSBAND AND WIFE — Donations.—The sale by 
the wife of the property donated by the husband, made 
with his authorization, through an agent with power 
to consent to and authorize the sale, the power de- 
scribing the property as standing in his wife’s name, 
isin legal effect, the same as if made by the husband, 
he having the power to revoke the donation and sell; 
and treating the property in the act as that of the wife 
is a mere form, not detracting from the effect of the 
act asasale by the husband, being both a revocation 
and a sale by him.—LAVEDAN V. JENKINS, La., 17 South. 
Rep. 257. 

63. HUSBAND AND WIFE — Partnership Property.— 
When funds invested in a partnership business by the 
wife were community property, the husband becomes .- 
apartner in the business.—HOUGHTON V. PURYEAR, 
Tex., 30S. W. Rep. 583. 

64. HUSBAND AND WIFE—Possession of Wife’s Prop- 
erty.—Rev. St. 1878, § 6869, providing that all property 
belonging to any married woman should be her sepa- 
rate property, and under her sole control, and section 
6864, vesting a married woman with the power to sue 
and be sued as a feme sole, did not divest her husband 
of his right to the possession of her, separate real es- 
tate, already vested in him under the law.—ARNOLD V. 
WILLIS, Mo., 30S. W. Rep. 517. 

65. INJUNCTION—Contempt.—An order of. injunction 
having been subsequently modified, contempt pro- 
ceedings will not lie against the defendant in injunc- 
tion on a charge of having violated the order of in- 
junction as it was originally granted, and prohibition . 
will lie to restrain the further progress of such pro- 
ceedings.—STATE V. KING, La., 17 South. Rep. 254. 

66. INSURANCE—Subrogation.— A debtor who takes 
out a policy of insurance, payable to persons liable as 
his sureties, upon property on which he has given 
them a lien for their protection, is, upon payment of 
the debt, subrogated tothe rights of the sureties in the 
policy.—PHOENIX ASSUR. CO. Vv, ALLISON, Tex., 30, S.- 
W. Rep. 547. 
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67. INSURANCE—Temporary Vacation of Building.—If 
the building insured is an ice manufactory, and the in- 
surance company knows that continuous operation or 
continuous personal occupancy is not practicable, 
and it is not contemplated by the insured and in- 
surer, the policy will not be avoided by a vacancy 
or cessation of operation for 10 days, although the 
policy declares that this shall render the policy void. 
—MOROTOCK INS. CO. V. PANKEY, Va., 21 8S. E. Rep. 
487. 

68. INSURANCE — Waiver.—The taking possession of 
property injured by the fire does not waive a breach of 
the policy, when it is done in ignorance of the breach. 
—GERMAN-AMERICAN INS. CO. OF NEW YORK V. WATERS, 
Tex., 30S. W. Rep. 576. 

69. INTOXICATING LIQUORS—Indictment.—Since Code, 
§ 1621, provides that in all prosecutions for selling 
liquors the court shall take judicial notice of whether 
licenses can be lawfully granted in the county, and of 
the result of local option elections, it is not necessary 
for the indictment to allege that a local option election 
was held, resulting against the sale of liquor, in order 
to charge a violation of the law.—STATE Vv. BERTRAND, 
Miss., 17 South. Rep. 235. 

70. JUDGMENT.—An action brought in equity to an- 
nul a judgment at law, though not collateral, is an in- 
direct attack upon the judgment.—EICHHOFF V. EICH- 
HOFF, Cal., 40 Pac. Rep. 24. 

71. JUDGMENT—Annulment.—Where a judgment ob- 
tained by collusion of the parties to an action has de- 
prived another of an action at law, and thrown upon 
him the burden of proving a negative, equity will de- 
cree an annulment of the judgment.—FIksT BAPTIST 
CHURCH OF HOBOKEN V. SyMs, N. J., 31 Atl. Rep. 717. 

72. JUDGMENT — Conflict of Laws.—No suit can be 
brought in Missouri upon a Kansas judgment after it 
has by the law ofthat State become dormant and dead. 
—ST. LOUIS TYPE FOUNDRY V. JACKSON, Mo., 30S. W. 
Rep. 521. 

73. JUDGMENT—Equity.—A judgment obtained in 
another State against the sureties on the bond of a de- 
ceased North Carolina administrator is, in an action 
in the latter State for a settlement of the estate, bind- 
ing on his administrators and their privies, where 
they were present resisting the recovery against them 
and the sureties of their intestate, as principal debtor. 
—MOORE V. SMITH, N. Car., 218. E. Rep. 506. 

74. JUDGMENT — Injunction to Restrain.—Plaintiffs, 
having executed a note and mortgage to defendant, 
conveyed the mortgaged property to another, who as- 
sumed the payment of said note and mortgage, but, he 
having defaulted thereon, defendant agreed with 
plaintiffs to purchase the land at the foreclosure sale 
tor the full amount of his claim, and not to take a per- 
sonal judgment against plaintiffs, and the latter, rely- 
ing on such promise, allowed default to be entered, 
and refrained from attending the sale: Held, that 
there was a sufficient consideration for such agree- 
ment.—HEIM V. BUTIN, Cal., 40 Pac. Rep. 39. 

75. JUDGMENT LIEN — Subsequently-acquired Prop- 
erty.—Where a dormant judgment is revived under 
section 5368, Rev. St., it does not, by virtue of its re- 
vivor, become a lienon lands acquired by the debtor 
after its original recovery, unless a levy is made there- 
on either before it became dormant or after its revivor. 
Where made after the judgment is revived, the lien 
date from the time the land is seized in execution, 
and not from the time of the revivor.—SMITH Vv. 
HoaG, Ohio, 40 N. E. Rep. 406. 

76. JUDICIAL NOTICE — Location of Land.—A court 
will not take judicial notice that a certain tract of 
land is oris notincluded within the boundaries of a 
particular patent.—GOODWIN Vv. SCHEERER, Cal., 40 
Pac. Rep. 18. 

77. LANDLORD AND TENANT — Defective Premises.— 
Where tenants suing for injuries to merchandise 
caused by the falling of a wall at first base their claim 
on defendant’s breach of an obligation to repair con- 
tained in the lease, an amendment alleging that after 





the making of the lease he agreed to repair, or that he 
caused the wall to fall by an unskillful attempt to re- 
pair, sets up a new cause of action.—LYNCH Vv. OrRT- 
LIEB, Tex., 308. W. Rep. 545. 

78. LANDLORD AND TENANT — Lien for Rent.—The 
landlord’s lien for rent (Rev. Code, ch. 120, § 60) is 
superior to that of a chattel mortgage executed before 
the beginning of the tenancy, and before the goods 
were taken onto the demised premises.—FORD V. CLE- 
WELL, Dela., 31 Atl. Rep. 715. 


79. LIMITATIONS—Presumption of Payment.—On pre- 
sentation of a claim against a decedent’s estate barred 
by the statute, indefinite evidence of declarations by 
the decedent that he intended to set up his nephew, 
the claimant, in business, because he owed him certain 
money, is insufficient to overcome the presumption 
raised by the bar of the statute.—APPEAL OF FERGU- 
SON, Penn., 31 Atl. Rep. 733. 


80. LIMITATIONS—Real Property—Absence from State. 
—Rev. St. art. 3216, providing that if any person against 
whom there shall be a cause of action be without the 
State at the time of the accruing of such action, or at 
any time during which the action might have been 
maintained, the action can be brought when he returns 
to the State, and the time of the absence shall not be 
taken as part of the time limited in which actions may 
be brought, applies, among others, to actions for the 
recovery of land.—HUFF V. CRAWFORD, Tex., 30S. W 
Rep. 546. 

81. LIMITATION OF ACTIONS—Conversion.—A cause of 
action against a bank for the conversion to its own 
use, by applying an indebtedness to itself, the pro- 


. ceeds of a check deposited with it for collection and 


application upon a particular indebtedness to another, 
accrues at the time of and is based upon such alleged 
wrongful appropriation, and the action is barred inp 
two years after such conversion.—FIRST NAT. BANK OF 
MASON V. BERNARD, Tex., 308. W. Rep. 580. 

82. MALICIOUS PROSECUTION — Probable Cause.— 
Where a person, in good faith, makes to the prosecut- 
ing attorney a fair statement of the facts, as known to 
him, concerning a charge of which he makes com- 
plaint, the action of the attorney, in advising the 
prosecution, is conclusive proof of probable cause, in 
an action for malicious prosecution against the person 
making the complaint.—LENOIR v. MARLIN, Tex., 308. 
W. Rep. 566. 

83. MARRIED WOMAN — Assignment.—An assignment 
by a married woman of property owned by her at the 
time of her marriage passes no title to the assignee.— 
BREWER V. HOBBS, Ky., 308. W. Rep. 605. 

84. MASTER AND SERVANT — Dangerous Premises.— 
Evidence that plaintiff, while in the course of his oc- 
cupation as an employee in defendant’s factory, 
walked across the floor of the factory, and fell down 
the elevator shaft and was injured, the factory being 
imperfectly lighted at the time, and the usual] railing 
around the shaft having been removed, is sufficient to 
justify a verdict for plaintiff.—NATIONAL SYRUP Co. V. 
CARLSON, I11., 40 N. E. Rep. 493. 

85. MASTER AND SERVANT—Negligence.—A complaint 
for personal injuries alleged that two railroads were 
engaged in excavating a tunnel beneath their tracks 
at their intersection; that plaintiff, as the employee of 
athird person, was working inthis tunnel; but con- 
tained no allegation that plaintiff or his employer 
were servants or employed by either one of the roads: 
Held, that plaintiff must be held to be working upon 
the excavation as a volunteer.—WENDELL V. PENNSYL- 
VANIA R. CO., N. J., 31 Atl. Rep. 720. 

86. MECHANICS’ LIENS—Architect.—A statute giving a 
lien to a person ‘‘who performs labor or furnishes ma- 
chinery for erecting, altering, repairing or removing 
of a house, by virtue of a contract,” etc. (Laws of Ohio 
1894, p. 135), includes not merely those performing 
manual or unskilled labor, but extends to the labor of 
an architect in preparing plans and specifications, 
and in superintending construction, where it appears 
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that such plans and specifications were prepared with 
a view to the particular location where the building 
was actually erected, and in pursuance of a contract 
having a substantial financial basis.—PHOENIX FUR- 
NITURE CO. V. PUT-IN-BAY HOTEL Co., U. 8. O. C. 
(Ohio), 66 Fed. Rep. 683. 

87. MORTGAGES — Assignment by Trustee.—Where a 
mortgage is executed to atrustee, “his assigns and suc 
cessors,”’ the trustee has implied power to assign the 
mortgage.—GISELMAN V. STARR, Cal., 40 Pac. Rep. 8. 

88. MORTGAGES — Description. — Where property 
mortgaged is described as ‘‘being on the left bank of 
the Mississippi river, and as having a certain front on 
the said river,” the object intended to be mortgaged 
must be held to be the same as that which would have 
been intended by the parties to have been conveyed 
in an act of sale under the same discription.—La 
BRANCHE’S HEIRS V. MONTEGUT, La., i7 South. Rep. 
247. 

89. MORTGAGE ON GROWING CROPS — Estoppel.—A 
creditor of a lessee who, without knowledge of the fact 
that the lessor had a mortgage on such lessee’s crop, 
induced the lessee, without false representations, to 
remove his grain to the creditor's farm to be threshed, 
and afterwards attached it, was not estopped to deny 
the continuance of the mortgagor’s lien on the crop 
after it had been removed from the land on which it 
was grown.—HORGAN V. ZANETTA, Cal., 40 Pac. Rep. 22. 

90. MUNICIPAL CORPORATION — Cattle Running at 
Large.—A clause in the charter of a town authorizing 
the mayor and council to pass and enforce all ordi- 
nances ‘‘necessary for the peace, good order, health 
and safety of the town,” authorizes an ordinance pro- 
hibiting domestic animals from running at large 
within the town limits.—COCHRANE V. MAYOR, ETC., OF 
CITY OF FROSTBURGH, Md., 31 Atl. Rep. 704. 

91. MUNICIPAL CORPORATIONS—Construction of Sew- 
ers—Neligence.—A municipality is not liable, in the 
absence of a statutory provision, for damages sus- 
tained by the tort of its officers.—PaRkKs V. CITY CoUN- 
CIL OF GREENVILLE, S. Car., 21S. E. Rep. 540. 

92. MUNICIPAL CORPORATION—Opening Streets.—The 
owner of a tract of land sold Jots in it running ‘‘to the 
line of L street, projected,” and agreed, on applica- 
tion of his vendees, to open such street along the lots. 
He fenced the strip which corresponded to an exten- 
sion of the street off from the rest of his land, and 
planted trees along its edge, but he testified that he 
never intended to dedicate the land as a street, and he 
always objected to travel over it, and at various times 
fenced itin: Held, that a dedication of the strip as a 
street was not shown.—WAGGEMAN Vv. VILLAGE OF 
NORTH PEORIA, I11., 40 N. E. Rep. 486. 


93. NEGLIGENCE.—Actionable negligence consists in 
the breach of some duty owing to the plaintiff, either 
alone or in connection with others, from the defendant, 
by reason of which plaintiff was injured.—SaLEM BED- 
FORD STONE Co. V. O’BRIEN, Ind., 40 N. E. Rep. 430. 


94. NEGLIGENCE—Contributory Negligence.—Plaint- 
iff, while turning an iron ladle fastened to car trucks 
and moving on a railroad track, put his foot on the 
rail, close to the wheel, and was injured by the sudden 
moving of the wheel. He could have done his work 
while standing out of danger, and he knew thatthe 
wheel was liable to move: Held, that he was guilty of 
such contributory negligence that the question need 
not be submitted to the jury.—WERK V. ILLINOIS STEEL 
Co., Ill., 40 N. E. Rep. 442. 

95. NEGOTIABLE INSTRUMENT — Note — Bona Fide 
Holder.—Where a negotiable note was indorsed be- 
fore maturity toachurch society, without notice of 
any defense thereto, in consideration of the surrender 
of the indorser’s individual note previously given asa 
subscription, the indorsee is a bona fide holder for 
value. —GRACE METHODIST EPISCOPAL CHURCH V. 
RICKARDS, Mont., 40 Pac. Rep. 73. 

96. NEGOTIABLE INSTRUMENT — Surety — Parol Evi- 
dence,—In an action on a note joint and several in 





form, parol evidence is admissible to show that the re- 
lation of principal and surety existed between the 
makers.—FIR8T NAT. BANK OF VICTORIA V. SKIDMORE, 
Tex., 308. W. Rep. 564. 


97. NEGOTIABLE NOTE — Consideration.—Where the 
payee of a promissory note procured the same to be 
executed by stipulating with the maker that he (the 
payee) would procure employment for a third person 
(for whose benefit the note was given, and who re- 
ceived the entire consideration therefor) by which the 
latter would earn enough money to pay off the note, 
a total breach of this stipulation is a defense to an ac- 
tion brought upon the note by the puyee.—TooMBs V. 
WEST, Ga., 218. E. Rep. 522. 


98. OFFICE—Notary Public—Use of Railroad Pass.—A 
notary public is a public officer, within Const. art. 13, § 
5, providing that any public officer,elected or apy ointed 
to a public office, who shall travel on a free pass, shall 
forfeit his office.—PEOPLE V. RATHBONE, N. Y.,40N. 
E. Rep. 396. 


99, PARTNERSHIP — Rights of Survivor. — No action 
lies in favor of the surviving partner against the rep- 
resentative of the deceased partner to recover back 
the whole premium paid by the plaintiff to the intes- 
tate of the defendant for being taken into a partner- 
ship with the latter in his professional business, as a 
physician; the partnership term agreed upon being 
two years, and dissolution by death having taken place 
within a few days afterthe exiration of three months; 
the contract of partnership being silent touching 
death, or dissolution thereby, and touching a return of 
the money paid as a premium, or any part thereof.— 
PETRIE V. STEEDLY, Ga., 21 8. E. Rep. 512. 

100. PARTNERSHIP CONTRACT—Termination by Death. 
—The death of one member of a law firm, which had 
contracted to conduct a case to final determination 
when the fee should be paid, terminates the contract. 
—LANDA V. SHOOK, Tex., 30S. W. Rep. 536. 

101. PLEADING—Amendment—New Cause of Action.— 
Where a petition alleges that defendant is indebted to 
plaintiff for services rendered, an amendment alleging 
that the contract for services was made between de 
fendant and a firm of which plaintiff was 1 member, 
and which, on its dissolution before suit, had trans 
ferred this claim to plaintiff, does not set up a new 
cause of action.—GORDON v. MACKEY, Tex., 30 8. W. 
Rep. 586. 

102. POWERS — Negligence.—A city, not having au- 
thority to provide for a pyrotechnic display in cele- 
bration of the Fourth of July, is not liable for injuries 
to persons, caused by the negligence of its agents, in 
control of a display ordered by it.—LOVE v. CITY OF 
RALEIGH, N. C., 218. E. Rep. 504. 

103. PRINCIPAL AND SURETY — Release of Surety.— 
Where a mortgagee of personalty, without the con- 
sent ofasurety uponthe note secured by the mort- 
gage, applies the mortgaged property or its proceeds 
to another debt owing to him by the mortgagor, the 
surety is discharged to the extent of the value of the 
property or its proceeds thus misapplied, but no fur- 
ther.—MONTGOMERY V. MARTIN, Ga., 218. E. Rep. 513. 

104. RAILROADS—Receivers—Appointment.—Where a 
Circuit Court of the United States has appointed ré- 
ceivers for a railroad which lies only partly within its 
district, another court, within whose district a portion 
of the road lies, will, on application, appoint the same 
receivers,—the portions of the road not being capable 
of separate management without injury tothe road; 
the appointment of other receivers by the second court 
not being necessary to the preservation of the rights 
of lienholders, who object to the receivers appointed ; 
and the grounds of objection not having been presented 
to the first court as reasons for its removal of the re- 
ceivers appointed by it and the appointment of others 
intheir stead.—DILLON Vv. OREGONS.L. & U. N. Ry. 
Co., U. 8. C. C. (Oreg.), 66 Fed. Rep. 622. 

105. RAILROAD COMPANY — Injuries—Fraudulent Ap- 
pointment of Receiver.—Where a receiver is appointed 











526 


CENTRAL LAW JOURNAL. 





No. 25 








fora railroad company through fraud and collusion, 
he will be treated as the agent of the company, and an 
action may be brought against the company for in- 
juries to an employee occurring under his management. 
—TEXAS & P. Ry. CoO. v. Gay, Tex., 308. W. Rep. 543. 

106. RAILROAD COMPANY — Street Railways.—The use 
of a street for an electric railway does not impose an 
additional burden or servitude to that implied by the 
dedication.—LIMBURGER V. SAN ANTONIO RAPID 
TRANSIT ST. Ry. Co., Tex., 308. W. Rep. 533. 

107. RAILROAD COMPANY—Trespasser—Evidence.—In 
an action for injuries received by a boy in jumping off 
a moving freight train at the order of the conductor, 
evidence of the former custom of the boy in jumping 
on and off such trains while in motion was properly 
admitted, as bearing on the question of the conductor’s 
negligence.—THOMPSON V. YAzZOO & M. V. R. Co., 
Miss., 17 South. Rep. 230. 

108. RELIGIOUS SOCIETIES — Constitution.—A consti- 
tution of religious society, adopted by the general con- 
ference and acquiesced in for 40 years, although never 
having been submitted to orratified by the people, 
and never fully recognized by the body of the church, 
constitutes the paramount law of the society, and can 
be changed or repealed only as provided by the con- 
stitution itself, and not by the conference o1 legislative 
body by which it was adopted.—RUSSIE V. BRAZZELL, 
Mo., 308. W. Rep. 526. 


109. REMOVAL OF CAUSES — Discontinuance after Re- 
moval.—B, a citizen of Indiana, commenced an action 
for personal injuries, in a court of that State, against 
three defendants, two citizens of Indiana and one of 
Ohio. The Ohio defendant removed the cause to the 
Federal Court on the ground of local prejudice. B 
then discontinued the action as to the Ohio defendant, 
and moved to remand: Held that, as the cause no 
longer involved a controversy properly within the 
jurisdiction of the Federal Court, it should be re- 
manded.—BANE V. KEEFER, U.S.C. C. (Ind.), 66 Fed. 
Rep. 610. 


110. REPLEVIN — Judgment.—Where in replevin on a 
verdict, “We, the jury, find for defendant,” ajudgment 
for defendant is rendered for a return of the property, 
plaintiff cannot complain that the verdict was not in 
the alternative.—-WHEELER V. JONES, Mont., 40 Pac. 
Rep. 77. 


111. SCHOOLS — Removal of Teacher.—Plaintiff, who 
for more than 10 years had been a principal in the 
public schools of SF, was granted a leave of absence 
by the board of education. During her absence the 
position was filled by the election of another teacher, 
and upon her return she was assigned to the head ofa 
school of a lower grade, and at a lower salary: Held, 
an unlawful removal of a teacher without cause. 
—FAIRCHILD V. BOARD OF EDUCATION OF CITY AND 
COUNTY OF SAN FRANCISCO, Cal., 40 Pac. Rep. 26. 


112. SET-OFF.—An account against a firm cannot be 
set off against an individual claim of a member of the 
firm.—HALEY V. CUSENBARY, Tex., 308. W. Rep. 587. 


113. STATUTES — Title of Act.—In an act entitled “An 
act to authorize and provide for a special election in 
the county of Pasto the removal of the courthouse 
of said county,” may be properly embraced provisions 
for a second election, in case one should fail to decide 
the issue, and for the selection of a site, and for other 
matters in furtherance of the building of a new court- 
house.—INGLES V. STRAUS, Va., 218. E. Rep. 490. 


114, TAXATION—Extension of City.—Rev. St. 1889, § 
1580, after providing for the extension of city limits, 
with no limitation onthe power of the city over the 
land so annexed, declares that “alltracts of agricult- 
ural lands included within the corporate limits of the 
city” which exceed five acres shall be exempt from 
taxation: Held that, though the exemption is uncon- 
stitutional, the power of extension is not so depend- 
ent upon it as to be invalidated thereby.—CiTy oF 
WESTPORT V. MCGEE, Mo., 30S. W. Rep. 523. 





115. TAXATION—Pleading. —In an action to enforce 
the collection of taxes on town property, an answer 
alleging that the property was “duly exempted from 
taxation by said town,” without setting out the ground 
of such exemption, was defective.—MCTWIGGAN Vv. 
HUNTER, R.I., 31 Atl. Rep. 694. 

116. TrRusT—Trustee of Land.—The estate of one who 
held Jand in trust for a widow and her children, and 
without their consent expended rents and profits in 
purchasing an outstanding title to the land, is liable 
for the amount so expended.—SHAW v. DEVECMON, 
Md., 31 Atl. Rep. 709. 

117. VENDOR AND PURCHASER — Action for Price.— 
Where a grantor gave a bond for title, but, after notice 
of a defect, failed to perfect it,and the grantee ac- 
quired by purchase the title to the lands from persons 
who had purchased it from the State, the owner at the 
time the bond was given, in an action for the price the 
grantee is entitled to credit for the amount the out- 
standing title cost him, and not for what it cost the 
purchasers from the State.—MURPHREE V. DOGAN, 
Miss., 17 South. Rep. 231. 

118. WATER—Diversion—Damages.—The measure of 
damages for injury to a mill site occasioned by divert- 
ing therefrom at a point above the owner’s land, by 
means of a permanent ditch, the water or a part of the 
the water in a stream which would otherwise have 
reached the milil site, and might have been used asa 
part of the available water power, ts either the differ- 
ence in the value of the land without the diverted 
water and its value with that water, or the like differ- 
ence as to the value of the mill site itself; the owner 
being entitled to recover one or the other of these 
differences at his election.—SOUTHERN MARBLE Co. Vv. 
DARNELL, Ga., 218. E. Rep. 531. 

119. WILLS—Aadvancements.—The amount of an in- 
debtedness of one of the sons for whom testator was 
surety, and which the widow was compelled to pay, 
should be deducted from his share, and not from the 
estate generally, under a devise of all of testator’s es- 
tate to his widow for life, in trust for the joint benefit 
of herself and testator’s children, none of whom are to 
receive more than one sixth of the value of the estate, 
and providing that at her death the children shall 
share equally in the estate, taking into consideration 
advancements by the widow by virtue of the power 
conferred upon her.—TAYLOR V. JONES, Ky., 30S. W. 
Rep. 595. 

120. WILLS — Contest—Opinion Evidence.—A physi- 
cian who has attended testatrix professionally for 
several years can give an opinion as to her mental 
capacity at the time of making the will, without stat- 
ing the facts on which his opinion is based.—CROCKETT 
v. DAvis, Md., 31 Atl. Rep. 710. 

121. WILLS — Nature of Estate.—A testator devised 
one-third the proceeds of a farm to his wife, and two- 
thirds to his three daughters, the whole to be equally 
divided among the daughters uponthe widow’s de- 
cease, ‘‘for their benefit, andthe benefit of the heirs 
of their natural bodies, up to the age of 30 years on the 
part of each of said heirs of their natural bodies,’’—the 
codicil explaining that the purpose of such provision 
was to extend the legal incapacity of such heirs, so 
that they could not control the estate till they had 
reached the designated age: Held, that the widow 
was entitled only toa life estate in one-third of the 
farm, and that each daughter took a fee-simple, joint 
with her children, if she had any; otherwise absolute. 
—BLANKENBAKER V. WOODRUFF, Ky., 30S. W. Rep. 614. 

122. WILL—Revocation—Marriage.—Under Code Civ. 
Proc. § 1970, which declares that a will cannot be re- 
voked otherwise than as provided by the Civil Code, 
and Civ. Code, § 1292, providing that no will can be re- 
voked except by declaring such revocation in a subse- 
quent will, or by cancelling or destroying with intent 
to revoke, a will executed by a married woman will 
not be revoked by the death of her then husband and 
her subsequent marriage.—IN RE COMASSI’S ESTATE, 
Cal., 40 Pac. Rep. 16. 
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ACCIDENT INSURANCE, 
in determining the meaning of the term accident, 
as used in policy, the natural and reasonable im- 
port of the whole contract must be taken into 
consideration, 206. 
ADVERSE POSSESSION, 
where the owner of a wall builds over the line, 
through mistake as to the boundary, open, con- 
tinuous, and exclusive possession for the stat- 
utory period by the owner, with intention to 
hold adversely, constitutes adverse possession, 
5. 
ADMINISTRATION, 
the administrators of an estate not bound to carry 
out the personal obligation of the testator, 104. 
ALIENS, 
and citizenship, 106. 
who may become citizens, 107. 
how to be made a citizen, 109. 
ALTERATION OF INSTRUMENTS, 
bona fide holder, 146. 
spoliation, 147. 
presumption of law, 147. 
New Jersey law on the subject of, 217. 
APPEAL AND APPELLATE PROCEDURE. See CRIM- 
INAL APPEAL. 
from State to Federal courts—federal question, 22. 
where a party, free from fault or negligence, is pre- 
vented from having his appeal docketed in the 
Appellate Court, within the statutory period, 
through the neglect or failure of the proper offi- 
cer to prepare the transcript, the law will not 
permit him thereby to be deprived of his appeal, 
381. 
ASSIGNMENT FOR BENEFIT OF CREDITORS, 
validity of prefrerence by insolvent corporation in 
or previous to an, 122. 
the debtor of an insolvent bank which has made an 
assignment for the benefit of creditors, cannot 
set-off against his debt to the bank acheck drawn 
in his favor by a depositor of the bank before its 
failure, but which has not been presented for 
payment, 266. 
by a resident, does not affect attachment levied 
against him in another State, 296. 





ASSIGNMENT FOR BENEFIT OF CREDITORS — Con- 
tinued. 

validity of unregistered voluntary assignment of 
personal property situated in another State, 404. 

ASSOCIATIONS AND CLUBS, 
liability of social club to pay liquor license, 121. 
ATTACHMENT, 

validity of, caused by fraudulent dissolution of 
partnership, 6. 

priority of attachment lien over an unrecorded 
conveyance, 25. 

quashing of an attachment writ, 113. 

the priority of attachment lien over unrecorded 
deed in Kentucky, 113. 

assignment for benefit of creditors by a resident, 
does not affect attachment levied against him in 
another State, 296. 

taking advantage of the failureto filean attach- 
ment bond isa personal right of the defendant, , 
which cannot be asserted by a stranger to the 
suit, 490. 

exemption from execution of property temporarily 
in and levied upon in another State, 511. 

ATTORNEY AND CLIENT, 

one who makes a contract with an attorney for 
services, relying on his statement that he is not 
conducting certain adverse litigation, may re- 
scind the contract on discovering the falsity of 
the statement, 24. 

novel advertisement for a law partner, 217. 

BAGGAGE, 
in the custody of the passenger, 444. 
BAILMENT, 

the by-law of a warehouse company, authorizing 
an Officer to sign warehouse receipts, does not 
authorize him to sign a receipt for his own goods, 
84. 

a wharfinger is impliedly bound to use ordinary 
care for the safety of property intrusted to him, 
and must see thatthe wharf is reasonably safe, 
102. 

the owner ofa bath house, who gives check toa 
bather, for valuables left in his custody, and, 
knowing well both the bather and the valuables, 
gives the latter to another on presentation of 
the check, is liable for their value, 106. 
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BAILMENT—Continued. 
liability of hotel keeper for money stolen from 
safe, 422. 
BANKS AND BANKING, 
proof necessary in criminal action against ofticer 
of insolvent bank for receiving deposits, 3. 
liability of banks for the collection of paper placed 
in the hands of an insolvent’ bank, 178. 
the debtor of an insolvent bank which has made 
an assignment forthe benefit of creditors, cannot 
set-off xngainst his debt tothe bank a check drawn 
in his favor by a depositor of the bank before its 
failure, but which has not been presented for pay- 
ment, 266. 
recovery of proceeds collected by insolvent bank 
as a trust fund, 332. 
where a bank owns a note and at its maturity holds 
on deposit for the maker a sum sufficient to pay 
the note, which it permits to be checked out, and 
the maker afterward becomes insolvent, a surety 
on the note is not liable, 420. 
banker’s lien, 478. 
BOND. See PRINCIPAL AND SURETY. 
BOOKS RECEIVED, 13, 152, 217, 256, 304, 323, 344, 390, 412, 
431, 479, 519. 
BOYCOTTING, 
injunction to prevent the distribution of threaten- 
ing circulars, 21. 
injunction to restrain, 245. 
BREACH OF PROMISE. See MARRIAGE. 


BRIBERY, 
proposed changes in the law as to, 237. 
BUILDING AND LOAN ASSOCIATION, 
may be compelled to accept sucha sum in satisfac- 
tion of a mortgage given by one of its members 
and held by it as accords with the representa- 
tions in reference to its by-laws made by its sec- 
retary in his dealings with plaintiff at the time of 
making the loan, 110, 112. 


CALIFORNIA, 
the insolvent act of, 428. 


CARRIERS OF GOODS, 

a riotous mob is not a “public enemy,” and there- 
fore a carrier is liable to the consignee for goods 
destroyed by the mob, 468. 

the liability of, does not cease on the removal of 
the goods from the conveyance, but only after 
the assignee has had a reasonable time after no- 
tice of their arrival to remove them, 468. 

how far the liability of, in the carriage of goods, 
extends after arrival of goods at destination, 518. 

CARRIERS OF LIVE STOCK, 

liability for the escape of cattle communicating 

disease to other cattle, 65. 
JARRIERS OF PASSENGERS, 

what declarations made at the time of the ejection 
of a passenger from a train are admissible as 
part of the res geste, 166. 

liability of, for injuries to persons caused by the 
unauthorized act of yardmaster, 352. 

baggage in the custody of the passenger, 444. 
railroads, 444. 
carriers by water, 447. 
sleeping cars, 448. 


CENTRAL LAW JOURNAL, 
anniversary of the 2lst birthday of, 1. 


CHATTEL MORTGAGE, 
liability of, to garnishment, 53. 
as between the partiesto a mortgage ona mare, 
which is silent as to the ownership of her increase 
the mortgagee is the owner thereof, subject to 
the terms of the mortgage, 179. 
effect of failure to record, 339. 
CITIZEN, 
aliens and citizenship, 106. 
the rights of aliens in this country, 467. 





COMBINATION. See, also, “TRUSTS.” 
unlawful combination to control prices, 408, 411, 


CONDITIONAL SALE, 

validity of conditional sales in the various States, 
52. 

CONFLICT OF LAWS, 

an action for death occurring in a State which 
gives three years for suing therefor, may be main- 
tained in another State which gives only two 
years, at any time within three years, 42. 

construction of the statute of another State, provid 
ing for death by wrongful act, 206. 

enforcement in another State of agreement to 
make a will, 315. 

debts due a resident by a non-resident, may be 
garnished in the State of the non resident, 333. 

creditor of one State cannot levy on property ex- 
empt under the laws of that State, but tempora- 
rily in another State, where it was not free from 
attachment, 511. 

CONSTITUTIONAL LAW, 

validity of the new federal income tax, 1, 81, 225, 
331, 379, 439. 

the constitutional right to a public trial, 7. 

validity of the Massachusetts oleomargarine act, 21, 

interference by strikers with interstate commerce, 
92. 

validity of the eight hour law, 93. 

the courts of a State from which a fugitive from 
justice is demanded on extradition, do not deny 
to such person any rights secured to him by the 
constitution of the United States, by refusing to 
pass on the constitusionality of the statute of the 
demanding State under which the indictment 
against such person is found, 102. 

the legislature cannot by statute create a liability 
against the State for acts of past negligence on 
the part of its officers, 192. 

authority of State governor to refuse demand for 
requisition, under the United States constitution, 
148. 

State statute prohibiting the owners of a patent 
right from selling the right to use same in certain 
territory without a license violates Const. U.S. 
art. 1, Sec. 8. 265. 

validity of the Illinois eight hour law, 291. 

constitutional right of the owner of dangerous 
premises for injury to children, 292, 293. 

validity of Missouri act against peddling without 
license, 312. 

the right of aliens in this country, 467. 

validity of act providing for verdict of less than 
twelve jurors, 4387. 

validity of city ordinance regulating and control 
ling parks, 608. 

CONTRACT, 

rescission of contract between attorney and client, 
24. 

what interference in the performance of a, by per- 
sons not parties thereto, is actionable, 86. 

contracts as to property, 86. 
contracts as to personal service, 87. 

necessity of formal writing as an evidence of offer 
and acceptance, 90, 92. 

executors of an estate not bound by personal ob- 
ligation of the testator, 104. 

in restraint of trade, 170. 

of sale, implied warranty, 182. 

equitable relief for breach of personal contract 
with opera singer, 182. 

for lobbying services, invalidity as against public 
policy, 246. 

validity of acts restricting the right to private con- 
tract, 291. 

of service, payment by installments, damages for 
breach of, 300. 

enforcement of agreement to make will in another 
State than where made, 315. 

a contemporaneous agreement made by one con- 
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CONTRACT—Continued. 
tracting a debt, to waive the benefit of the ex- 
emption laws, is void as against public policy, 
426. 
validity of, to waive legal privileges, 427. 
CORPORATIONS, 
whether directors may be elected without owning 
stock, 92. 
validity of preference by insolvent corporation be- 
fore making an assignment for benefit of cred- 
itors, 122. 
stockholder’s liability and the statute of limita- 
tions, 210. 
unpaid balance—a trust fund, 210. 
liability for unpaid stock formulated and fixed 
by statute, 210. 
other and statutory liability, 211. 
the application of the statute of limitations toa 
foreign corporation, 216. 
conditions prescribed by a State for the transaction 
of an insurance business by a foreign corpora- 
tion, 228. 
circumstances under which an assignment of a 
lease will not be held to be the act of the corpo- 
ration, 297. 
effect of illegal intrease of corporate stock, 311. 
foreign corporations—comity—doing business in 
other States— licenses—taxation—statutory con- 
ditions, 383. 
dissolution of, upon the ground that it is a com- 
bination to control prices, 408, 411. 
State statutes applicable to foreign corporations, 
467. 
stockholders, their statutory liability 
remedy of creditors, 492. 
‘nature of statutory liability, 492. 
is the liability primary, 493. 
is the liability secondary, 493. 
the remedy , 493. 
the remedy at law, 495. 
who may maintain the actions, 495. 
parties defendant, 495. 
CORRESPONDENCE, 18, 31, 53, 113, 169, 191, 217, 303, 428, 
478, 498. 
COUNTIES, 
liability of, for negligence occasioning injuries, by 
reason of defective bridge, 125. 
COURTS, 
judzes who steal the thunder of counsel, 134. 
dispatch of business by American as compared 
with English courts, 159, 
of dissenting opinions, 205. 
rivals on the bench, 498. 


CRIMINAL APPEAL, 
the right to bail after conviction and pending pro- 
ceedings in error, 351. 


CRIMINAL EVIDENCE, 

in action for slander where the language used 
by defendant is ambiguous, testimony explaining 
what the witness understoo@ by it is admissible, 
148. 

incompetency of unanswered letter, 209. 

competent for a defendant to testify in his trial for 
robbery, that at the time of the alleged robbery he 
thought the money was his own and that he had 
a right to take it, 274. 


CRIMINAL LAW AND PROCEDURE, 

on trial of an officer of bank for receiving money, 
knowing the bank to be insolvent, proof that de- 
fendant received money as a general deposit will 
not sustain a charge that he received it ‘‘on de- 
posit for safe- keeping,” 3. 

the constitutional right to a public trial, 7. 

right of defendant to give bail, pending a decision 
on writ of error, 31. 

whether a cat can be the subject of larceny, 41. 

if a man and woman live together, under an honest 
belief that they are legally married, such cobab- 
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CRIMINAL LAW AND PROCEDURE—Continued. 
itation is not indictable under a statute for the 
punishment of lewdness, 46. 

examination of the evidence of crime, in extradi- 
tion proceedings, 82. 

the plea of autrefois attaint is obsolete, 85. 

it is no defense to a prosecution for murder that it 
was committed while the accused was aconvict 
under sentence of imprisonment for life for a 
previous murder, 85. 

the courts of a State from which a fugitive from 
justice is demanded on extradition, do not deny 
to such person any rights secured to him by the 
constitution of the United States, by refusing to 
pass on the constitutionality of the statute of the 
demanding State under which the indictment 
against such person is found, 102. 

where sentence is suspended against two convicted 
persons, on condition that one of them pay all 
thecosts of the case, and such person pays but 
part of the costs, the court may impose the 
suspended sentence, though such defendant had 
already been committed to jail for default of pay- 
ment of such costs, 104. 

where an indictment charges that the name 
forged is “Major Vass,” evidence that the signa- 
ture was ‘‘Major Vase”’ held no variance, 126. 

twice in jeopardy, 134. 

nice questions in the law of interstate extradition, 
141, 148, 151. 

in action for slander where the language used by 
defendant is ambiguous, testimony explaining 
what the witness understood by itis admissible, 
143. 

on trial of crime not capital, where defendant is de- 
fended by counsel and may testify in his own be- 
half, he is not entitled as of right to make an un- 
sworn statement of facts to the jury, 160. 

aggressive self defense,. 177. 

the pushing ofa pin down an infant’s throat, pro- 
ducing its death, thereby constitutes killing with 
a deadly weapon, 179. 

the Joniaux poisoning case, 191. 

incompetency of unanswered letter, 209. 

an expert who testifies for the State in a criminal 
case may demand compensation in addition to 
the usual fees allowed witnesses, 227. 

proposed changes in the bribery laws, 237. 

in criminal cases, the determination of the law is 
for the court and not for the jury, 263. 

where a man under a bona /ide belief that the prop- 
erty is hisown obtains it by menaces, there is a 
trespass but no robbery, 274. 

what constitutes the crime of robbery, 276. 

an allegation in an indictment for robbery that the 
property was taken from the ‘‘possion” of prose- 
cutor vitiates the indictment, 334. 

the right to bail after conviction and pending pro- 
ceedings in error, 351. 

in prosecution for larceny an instruction that de- 
fendant is guilty if after he shot the hog he was 
near enough to it to exercise control over it with 
intent to steal it, is erroneous, 353. 

prizes by merchants to stimulate trade, how far 
constitute a lottery, within the statute forbidding 
such, 3861. 

man and woman, by stopping one night at a house, 
on atransitory visit, and assuming the marital 
relations, are not guilty of illegal cohabitation, 
381. 

how far the forging of an order, not being such as 
would, if genuine, create a liability on the part of 
the signer, constitute forgery, 402. 

an escaped convict who is confined and sentenced 
to the penitentiary for another crime, may at the 
expiration of the latter sentence be held to serve 
out the remainder of his first sentence, 443. 

the law of commitments, 471. 

where aconviction for murder is based upon ci1- 
cumstantial evidence, an instruction which fails 
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CRIMINAL LAW AND PROCEDURE—Continued. 
to require the facts and circumstances proved to 
exclude every other reasonable hypothesis ex- 
cept defendant’s guilt, is erroneous, 489. 


DAMAGES. See, also, MEASURE OF DAMAGES. 

action for damages by corporation for the wrong: 

ful transfer of a negotiable instrument, 226, 
DEATH BY WRONGFUL ACT, 

an action for death occurring in a State which 
gives three years for suing therefor, may be 
maintained in another State which gives only 
two years, at any time within three years, 42. 

construction ofthe statute of another State, pro- 
viding for, 206. 

DEED, 

priority of attachment lien over an unrecorded 
conveyance, 25. 

priority of attachment lien over unrecorded deed, 
in Kentucky, 113. 

change of consideration of, by parol, 205. 

execution and assignment of a lease by the treas- 
urer of a corporation, whether is deed of the cor- 
poration, 297. 

a warranty deed is not rendered testamentary in 
character by a clause therein that it is not to take 
effect until the death of the grantor, 332. 

validity of deed of trust executed on Sunday to se- 
cure a pre-existing debt, 421. 

DESCENT AND DISTRIBUTION, 

the word “heirs,” ina policy,the insured never 
having had wife orchild, isto be construed as 
meaning his next of kin, according to the statute 
of distributions, 208. 

DIGEST OF CURRENT OPINIONS, 14, 34, 54, 74, 94, 114, 

134, 152, 171, 192, 218, 238, 256, 277, 304, 324, 344, 364, 391, 
412, 481, 454, 479, 499, 520. 

DIVORCE, 

divorced wife has an action against third person 
for alienating the affections of her husband, 44. 

liability of the husband for necessary expenditures 
in behalf of the children, where divorce obtained 
giving custody to the wife, 212. 

DURESS, 

circumstances under which a mortgage should be 

avoided for duress, 441. 
ELECTION AND VOTERS, 

aliens and citizenship, 106. 

how far the students in university are qualified to 
vote in the vicinity of the school, 264. 

right of the voter at elections to scratch his ballot, 
under the Australian Ballot System, 419. 

EMPLOYER AND EMPLOYEE, 

damages for breach of contract of services, where 
payment is to be in installments, 300. 

the rights and liabilities of strikers, 507. 

EQUITY, 

surprise as a ground for relief in equity to judg- 
ment at law, 46. 

injunction as a remedy for the breach of a contract 
by an opera singer, 182. 

injunction against the use of a piano as a nuisance, 
209. 

jurisdiction of, to reform an injunction bond as 
against sureties as wellas principal by adding 
the seals thereto, 488. 

ESTOPPEL, 
the doctrine of, as applied to special tax bills, 126. 
EVIDENCE. See, also, PAROL EVIDENCE; CRIMINAL 

EVIDENCE. 

nature of evidence competent to rebut recitals in 
judgments and decrees as to jurisdictional facts, 
67. 

common law, 67. 

old doctrine in our State and United States 
courts, 67. 

collateral impeachment by extrinsic evidence, 

contradiction by extrinsic evidence in cases of 
unauthorized appearances by attorneys, 68. 





EVIDENCE—Continued. 
recitals controlled by evidence in the whole 
record but not by extrinsic evidence, 69, 
Phrase “affirmatively appears,” construed, 70. 
impeachment of judgment in cases where the 
court had jurisdiction, 71. 
in action by employee against employer, for in- 
juries occasioned by poisoned air in work-room, 
evidence that other persons working at the same 
place and under conditions similar were affected 
with poisoning, is admissible, 122. 
in action for injuries caused by horse being fright- 
ened by a flagon the street, evidence that or- 
dinarily gentle horses were frightened by the 
flag, is admissible in order to show that the flag 
was a public nuisance, 63. 
in suit on a certificate of a mutual benefit society, 
certificates of baptism and marriage by a priest 
which merely assert that certain facts stated are 
shown by the parish register, but do not purport 
to be authenticated copies of such register, are 
not admissible on the question ofthe age of the 
person named in the certificate, 162. 
what declarations, made at the time of the ejection 
of a passenger from a train, are admissible, asa 
part of the res geste, 166. 
printed words on letter heads, 216. 
admissibility of testimony of deceased witness 
given in a former trial, 399. 
parol evidence admissible to show that a mortgage 
expressing a consideration was in fact without 
any consideration, 470. 
admissions by a mortgagee are admissible against 
his executrix in an action to foreclose to show 
that there was no consideration for the mortgage, 
470. 


EXECUTION, 
one engaged in carrying the United States mail, 
though he uses his own horse and vehicle there- 
for, is a ‘‘laboring person,” within the meaning 
of constitutional exemptions, 471. 
exemption of property temporarily in and levied 
upon in another State, 511. 


EXEMPTIONS. See EXECUTION. 


EXTRADITION, 

examination by the governor of the State, called 
upon to produce the criminal, of the evidence, 
with a view to the determination whether a 
crime has been committed, 82. 

the courts ofa State from which a fugitive from 
justice is demanded on extradition, do not deny 
to such person any rights secured to him by the 
constitution of the United States, by refusing to 
pass on the constitutionality of the statute of the 
demanding State under which the indictment 
against such person is found, 102. 

nice questions in the law of interstate extradition, 
141, 148, 161. 

one}who has not actually been within the territo- 
rial limits of the State since the commission of 
the crime, though it was constructively com- 
mitted therein, cannot ‘‘flee from justice and be 
found in another State,” within the United States 
constitution, 148. 

in the absence of a statute requiring him to do so, 
the governor has no authority to surrender upon 
requisition of another State, a person who is 
charged with crime therein, but who has not fled 
from justice, within the meaning of the United 
States constitution, 148. 

a State may provide by statute for the surrender, 
upon requisition, of persons indictable for crime 
in another State, although they are not fugitives 
from justice, 148. 


FEDERAL COURTS, 
what constitutes a federal question allowing an 
appeal from a State to a Federal court, 22. 
to what extent Federal courts follow State decis- 
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FEDERAL COURTS—Continued. 
ions in passing on the validity of a local statute, 
62. 
interference by strikers with interstate commerce, 


the reversal of United States Judge Parker’s opin- 
ion in the Hudson case, 351. 
power of, to review action of State court in habeas 
corpus case, 508. 
FEDERAL OFFENSE, 
lotteries, within the meaning of the federal statute, 
FIXTURE, 
whether machine fastened to the floor is a fixture, 
339. 
late decisions on the subject of machinery as 
fixtures as between mortgagor and mortgagee, 
342. 
FOREIGN CORPORATION. See CORPORATION. 
FORGERY, 
wherean indictment charges that the name forged 
is “Major Vass,” evidencejthat the signature was 
“Major Vase” held no variance, 126. 
FRAUDS, STATUTE OF, 
verbal agreement by railroad company to issue 
once a year for ten years, an annual pass, 
to a person and his family, is not an agreement 
not to be performed within a year, within the, 510, 


FRAUDULENT CONVEYANCE, 
invalid as made on a secret trust in fraud of the 
grantor’s creditors, 267. 
effect of payments made bya debtor as premiums 
upon a policy of life insurance upon his own life, 
as against creditors existing at the time, 403. 
GARNISHMENT, 
liability of chattel mortgage to, 53. 
debts due a resident by a non-resident, may be gar- 
nished in the State of the non-resident, 333. 
whether exemption from process of garnishment is 
a privilege which a municipal corporation may 
waive at its option, 353. 
GUARANTY, 
one who in response to a telegram from the seller 
as to whether he will guaranty the payment of 
the price of goods, sought to be purchased by an- 
other, answers that he will, is not liable for such 
price unless notified of the acceptance of his 
guaranty, 388, 389. ; 
HABEAS CORPUS, 
conflicting State and federal jurisdiction, 507. 
HIGHWAY, 
construction of telephone line in highway, right of 
abutting owner upon the ground that they im- 
pose an additional servitude upon the highway, 
475, 477. 


HOMESTEAD, 
money to a reasonable amount, arising from a fire 
insurance policy thereon, isexempt also, 298. 
HOMICIDE, 
where a conviction for murder is based upon cir- 
cumstantial evidence, an instruction which fails 
to require the facte and circumstances proved to 
exclude every other reasonable hypothesis ex- 
cept defendant’s guilt, is erroneous, 489. 


HUMORS OF THE LAW, 13, 94, 134, 170, 192, 218, 238, 304, 
364, 391, 431, 479, 519. 
HUSBAND AND WIFE, ° 
divorced wife has an action against third persons 
for alienating the affections of her husband, 44. 
right of husband to his wife’s amputated leg, 101. 
a wife living with her husband not liable for inju- 
ries to a domestic servant who at her request 
went to a loft on the husband’s premises and was 
injured, 123. 
liability of the husband for necessary expenditures 
in behalf of the children where divorce obtained 
giving custody to the wife, 212. 





HUSBAND AND WIFE—Continued. 
how faraman is bound to maintain the children 
of his wife by a former marriage, 246. 
construction of contract between principal and 
surety, where wife is surety, 509. 
ILLINOIS, 
condition of business in Illinois courts, 191. 
INDIANA, 
validity of Sunday church subscriptions in, 13. 
INDIANS, 
the common law‘and the Indians, 33. 
INJUNCTION, 
to prevent the distribution of threatening circulars, 
21. 
against the use of a piano as a nuisance, 209. 
against a postmaster to compel him toreceive mail 
matter, 229. 
to restrain strikes and boycotting by laborers, 245. 
to prevent the location of electric light poles in 
alley, 423. 
INNKEEPER, 
liability of, for money stolen from safe, 422. 
INSANITY, 
insane persons as witnesses, 133. 
INSOLVENCY, 
recovery of proceeds collected by insolvent bank as 
a trust fund, 332. 
the insolvent act of California, 428. 
INSOLVENT CORPORATION, See CORPORATION, 


INSURANCE, 
State requirements for the transaction of an insur- 
ance business by a foreign corporation, 228. 
contract by a foreign insurance company insuring 
property in a State necessarily involves the doing 
of business in that State, within the meaning of 
statute regulating foreign insurance companies, 
355. 
policy of insurance issued by an agent of the com- 
pany to himself, without the knowledge or con- 
sent of the company, on a stock of goods which 
he held as receiver, is void, 442. 
INTEREST, 
usury in the discounting of commercial paper, 320, 
322. 
INTOXICATING LIQUORS, 
liability of social club to pay liquor license, 121. 
one who solicits others to join with him in the pur- 
chase of a quantity of whisky, and receives from 
each the money to pay for the shares each per- 
son wants, and afterwards buys and distributes it 
among those so joining with him in its pur- 
chase, is guilty of selling liquor without a li- 
cense, 495. 
liability of one buying liquor for others, 497. 
IOWA, : 
damages against telegraph companies for injuries 
to the feelings in, 379. 
JETSAM AND FLOTSAM, 33, 53, 92, 134, 170, 191, 215, 287, 
303, 420, 478, 498, 518. 
JUDGMENT, 
surprise as a ground for relief in equity to judg- 
ment at law, 46. 
nature of evidence competent to rebut recitals in 
judgments and decrees as to jurisdictional facts, 
67. 
collateral impeachment of judgments of other 
States and of default judgments, 298. 
JUDICIAL SALE, 
one who becomes a creditor of a vendee holding 
property under a conditional bill of sale, acquires 
a lien, subject to that of the vendor, 49. 
invalidity of, where there is ‘‘chilling bidding,” 66. 
JURY, 
parliamentary law in the jury room, 159. 
KENTUCKY, 
priority of attachment lien over unrecorded deed 
in, 113. 
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LABOR, 
validity of the eight hour law, 93. 
the legal rights of capital and labor, 245. 
validity of acts restricting the right to private con- 
tract, 291. 
the rights and liabilities of strikers, 507. 


LANDLORD AND TENANT, 

an agent in charge of a building, who fails to make 
necessary repairs, is not liable to a tenant in- 
jured by such failure, 45. 

validity of real estate mortgage upon leasehold, 83. 

whether an implied covenant on the part of the 
lessor, that the property leased is in accordance 
with the description, 491. 

warranty of fitness by a lessor of fixtures included 
in a lease, 491. 

injury by landlord to adjoining property, 499. 


LARCENY, 
whether a cat can be the subject of, 41. 
actual possession of animal essential to the crime 
of larceny of animal, 353. 
LAW BOOKS, 
Book Reviews, Digests, 
General Digest, annual, vol. 9, 823, 
Cogley’s Digest of the Laws of the District of Co- 
lumbia, 323. 
Pattison’s Missouri Digest, supplement, vol. 1, 499. 
Book Reviews, Reports, 
American State Reports, vol. 39, 54. 
American Cases on Contract, 93. : 
American Railroad and Corporation Reports, vol. 
9, 113. 
American State Reports, vol. 40, 217, 


Book Reviews, Text Books, 

American & English Encyclopaedia of Law, vol. 26, 
34. 

Fitnam’s Trial Procedure, 53. 

Williams on Real Property, 93. 

Underhill on Evidence, 93. 

Works on Jurisdiction of Courts, 93. 

Gardner’s Review in Law and Equity, 1138, 

Brice’s American Probate Law and Practice, 170, 

The Green Bag for 1894, 192. 

Clark’s Handbook of the Law of Contracts, 304. 

bradner’s Practice in Attachment, 304. 

Federal Income Tax Explained, 304. 

Fetter on Equity, 390. 

Ballinger on Community Property, 390, 

Foster on the Federal Income Tax, 411. 

American & English Encyclopzdia of Law, vol. 27, 
412. 

Bradner on Evidence, 390, 431. 

Beach on Insurance, 453. 

Black’s Constitutional Law, 454. 

Williams on Executors, 454. 

Road Rights and Liabilities of Wheelmen, 519. 

Alderson on Judicial Writs and Process, 519. 


LIBEL, 
liability of newspaper for libelous matter commu- 
nicated to newspaper reporters, 177. 
liability for words charging educational institution 
with teaching dancing, 178. 
by efligy, 430. 
LICENSE, 
liability of social club to pay liquor license, 121. 
LIEN, 
priority of attachment lien over an unrecorded 
conveyance, 25, 113. 
LIFE INSURANCE, 
the word ‘‘heirs,” in a policy, the insured never 
having had wife or child, isto be construed as 
meaning his next of kin, according to the statute 
of distributions, 208. 
effect of payments of premiums on, by husband, as 
against creditors, 403. 
the requisite insurable interest in an assignee ofa 
policy of life insurance, 423. 





LIMITATION OF ACTIONS, 

an action for death occurring in a State which 
gives three years for suing therefor, may be main 
tained in another State which gives only two 
years, at any time within three years, 42. 

when a debt is barred by the statute of limitations, 
and a new promise is conditional, suit cannot be 
maintained thereon without showing the per- 
formance or fulfillment of the condition, 82. 

disabilities of infancy and absence from the State, 
187, 189. 

stockholders’ liability and the statute of limita. 
tions, 210. 

the application of the statute of limitations toa 
foreign corporation, 216. 

LOBBYING, 
contract for lobbying services, how far valid, 246. 
LOTTERY, 

prizes by merchants to stimulate trade, how far 

constitutes a, 361. 
MALPRACTICE, 

arailroad company voluntarily furnishing a hos- 
pital for the treatment of its employees in case 
of injury, is not liable, provided it employ com. 
petent surgeons, for their malpractice, 208. 

MARRIAGE, 

effect of concealment of facts, in liability for breach 
of marriage promise, 10. 

what constitutes breach of marriage promise, 13. 

as a revocation of a will, 28. 

annulment of marriage contract, 216. 

MARRIED WOMAN, 

can make no contract charging herseparate prop 
erty for a debt, the consideration for which 
moves solely to another, 24. 

may defend action ona note of which she isthe 
sole maker, on the ground that she executed it as 
a surety, 24. 

MASSACHUSETTS, 

the United States Supreme Court on the validity of 
the oleomargarine act of, 21. 

MASTER AND SERVANT. See, also, EMPLOYER AND 

EMPLOYEE. 

in action by employee against employer, for in- 
juries occasioned by poisoned air in work-room, 
evidence that other persons working at the same 
place and under conditions similar were affected 
with poisoning, is admissible, 122. 

a wife living with her husband not liable for in: 
juries to domestic servant who at her request 
went to a loft on the husband’s premises and was 
injured, 123. 

the porter of a sleeping-car subject to the rules of 
the railroad company, is not a fellow-servant of 
the engineer and conductor operating the train, 
229. 

train dispatcher is not a fellow-servant of the en- 
gineer of a train, 380. 

a servant’s authority by necessity, 439. 

the vice-principal doctrine, 467. : 

where plaintiff wason defendant’s engine by invi- 
tation, the act of the engineer in turning hot 
water upon him, through a hose which the fire- 
man had introduced into plaintiff’s pocket, with 
out his knowledge, was negligence, for which de- 
fendant is liable, 469. 

MEASURE OF DAMAGES, 
claims for damages for loss of prospective child, 61. 
MECHANIC'S LIEN, 

does not extend to the ‘‘valves” constituting a 
part of the water-works of a corporation or to 
the ‘‘plant” of such water-works company, 23. 

does not extend to a public franchise, 23. 

lien how far affected by the question of the intent 
as to the materials furnished for, 171. 

MICHIGAN, 

dissents by the members ‘of thejSupreme Court of, 

205. 
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MINES AND MINING, 

mining on public land, 335. 
mineral lands, 335. 
occupants and purchasers of such lands, 335. 
possession of land prior to location, 336, 
locating a claim, 336. 
discovery of a vein, 336. 
permanent monuments, 336. 
annual labor, 337. 
abandonment and forfeiture, 338. 
rights of locator to veins, 338. 
advertising application for patent, 338. 


MONOPOLIES, 
combinations to control prices, unlawfulness of, 
441. 
MORTGAGE, 
effect of parol promise to pay mortgage tax, 34. 
validity of real estate mortgage, upon leasehold, 
83. 
priority of mortgages of concerns other than rail- 
roads, as affected by equities of claims for oper- 
ating expenses, 163. 
requisites of notice in foreclosure of power of sale, 
mortgage or trust deed, 270. 
notice in general, 270. 
private or public sale, 271. 
description of premises, 271. 
publication of notice, 271. 
the newspapers designated, 271. 
posting notices, 272. 
computation of time, 272. 
recitals in the notice, 273. 
advertising anew, 274. 
advertising sale on Sunday, 274. 
invalidity of, on account of duress, 441. 
admissibility ot admissions by mortgagee in an 
action to foreclose that there was no considera 
tion for the mortgage, 470. 
parol evidence admissible to show that the mort- 
gage was without consideration, 470. 
provisions in a mortgage that the whole debt may 
be declared due upon a default in payment of an in- 
stallment, 513. 
MUNICIPAL CORPORATION, 
whether the necessary approaches to a bridge con- 
Stitute an additional servitude for which the 
abutting owners of property are entitled to dam- 
ages, 43. 
the doctrine of estoppel as applied to special tax 
bills, 126. 
an adult person playing with a dog on the side- 
walk is not making such a reasonable use of it as 
to entitle him to recover damages against the 
city if he is injured by a defect therein, 181. 
validity of ordinance delegating authority to per- 
mit the beating of drums upon the street, 247. 
whether exemption from process of garnishment 
is a privilege which a municipal corporation may 
waive at its option, 353. 
liability of, for negligence of its fire department, 
399. 
how far the erection of electric light poles was held 
an interference or unreasonable use of an alley, 
423. 
a municipal corporation may legally recognize a 
moral obligation and appropriate money on ac- 
count of it, 490. 
validity of ordinance prohibiting making of ad- 
dress in public parks, 508. 
abatement of a merry-go-round, as a nuisance, 511. 
NAME, 
the legal status of a, 316, 
NEGLIGENCKH, 
owner of a party wall not liable for the negligence 
of independent contractor in increasing the 
height of the wall, 4. 
an agent in charge of a building, who fails to make 
necessary repairs, is not liable to a tenant in- 
jured by such failure, 45. 





NEGLIGENCE—Continued. 

claims for damages for loss of prospective child, 61. 

in action for injuries caused by horse being fright- 
ened by a fiag on the street, evidence that ordi- 
narily gentle horses were frightened by the flag, 
is admissible in order to show that the flag was a 
public nuisance, 63. 

a State is not liable for the negligence of its officers 
in the discharge of their ordinary official duties, 
102. 

liability of county for defective bridge causing in- 
jury, 125. 

it is no defense to an action for negligent shooting, 
that at thetime of the injury plaintiff and defend- 
ant were unlawfully engaged in shooting on the 
Sabbath, 142. 

what constitutes prima facie evidence of negligence, 
under the doctrine of ‘‘res ipsa loquitur,” 161. 

a railroad company voluntarily furnishing a hos- 
pital for the treatment of its employees in case of 
injury is not liable, provided it employ compe- 
tent surgeons, for their malpractice, 208. 

the law of proximate cause in actions for, 264. 

liability of owner for negligence in construction of 
building, 303. 

liability of municipal corporation, for negligence 
of its fire department, 399. 

liability of railroad company for maintaining dan- 
gerous turn table upon which child is injured, 
400, 518. 

NEGOTIABLE INSTRUMENT, 

admissibility of parol evidence to explain am- 
biguity in the signature of the maker of a note, 2. 

liability of married woman upon a, executed by 
her as surety, 24. 

alteration of instruments, 143. 

where the holde: of a note, baving on it the unau- 
thorized indorsement of a corporation, with 
kvowledge of such infirmity transfers it to an 
innocent purchaser, as such transfer renders the 
corporation liable, an action for damages will lie 
by the corporation against the original holder, 
for the wrongful transfer, 226. 

a careless acceptor of a bill of exchange, 3038. 

where a bank owns a note, and at its maturity holds 
on deposit for the maker a sum suflicient to pay 
the note, which it permits to be checked out, and 
the maker afterward becomes insolvent, a surety 
on the note is not liable, 420. 

valid consideration for an accommodation note 
given to a corporation, 440. 

notice of protest, how served upon the assignee, 
450. 

notice of protest, how served upon a corporation, 
450. 

maker of a note forthe accommodation of the in- 
dorser is a surety to the indorser, and the latter 
is not entitled to presentment, protest or notice, 
450. 

NEWSPAPER, 

liability of, for libelous matter communicated to 

newspaper reporters, 177. 
NOTARY PUBLIC, 

notice of protest of negotiable note, how served 

upon a corporation or the assignee thereof, 450. 
NUISANCE, 

whether a merry-go-round, operated by a steam 

engine, isa, 511. 
OFFICE AND OFFICERS, 

a State is not liable for the negligence of State offi 
cers in the discharge of their ordinary official 
duties, 102. 

the election of a public officer for an ensuing regu- 
lar term, and his qualification by giving bond, 
deprives the incumbent of the right to hold over 
after the expiration of his term notwithstanding 
the death of the officer-elect, after such qualifica- 
tion, 516. 

right of incumbent to hoid over, 517. 
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PARENT AND CHILD, 
maintenance of step-children by husband, 246. 
PARLIAMENTARY LAW, 
in the jury room, 159. 
PAROL EVIEDNCE, 
to explain ambiguity in the signature toa negoti- 
able instrument, 2. 
admissible to show that mortgage was without any 
consideration, 470. 
PARTNERSHIP, 
liability of, for fraudulent dissolution, 6. 
sharing of profits as constituting a, 160. 
‘*holding out” as partners, 160, 294. 
how far the intention of the parties constitute a 
partnership, 294. 
the use of the firm name ona dissolution of a col- 
lection agency, 382, 
PARTY WALL, 
adjoining owner of a party wallhas a right to in- 
crease its height, and is not liable for the negli- 
gence of an independent contractor in doing the 
work, 4. 
PATENTS FOR INVENTIONS, 
an American patent expires with the term of any 
prior foreign patent on the same device, 245. 
PAYMENT, 
of illegal taxes, recovery back, 64. 
PEDDLERS, 
validity of Missouri act against peddling without 
license, 312. 
POSTMASTER, 
injunction against, to compel him to receive mail 
matter, 229. 
PRINCIPAL AND AGENT, 
an agent in charge of a building, who fails to make 
necessary repairs,is not liable to a tenant in- 
jured by such failure, 45. 
an agent’s authority by necessity, 439. 
PRINCIPAL AND SURETY, 
subrogation after contribution among sureties, 
267. 
agreement between the makerof a note and the 
payee that the latter will extend the time of pay- 
ment and that the former will pay interest dur- 
ing the time extended, is binding without addi- 
tional consideration, and will release a surety 
who does not consent to the extension, 354. 
whether the fact that bond given by a contractor 
for the performance of his contract to builda 
public building is not signed by the contractor 
relieves the surety from further liability, 380. 
construction of the contract between, where the 
wife ia surety, 509. 
PRIVACY, 
development of the law of, 53. 
PROTEST, 
notice of, how served upon corporation or assignee 
thereof, 450. 
PROXIMATE AND REMOTE CAUSE, 
the law of, in negligent cases, 264. 


PUBLIC LAND, 
mining on public land, 335. 
RAILROAD COMPANIES, 
arailroad company voluntarily fnrnishing a hos- 
pital for the treatment of its employees in case of 
injury, is not liable, provided it employ compe- 
tent surgeons, for their malpractice, 208. 
liability of, for injuries to persons caused by the 
unauthorized act of yardmaster, 352. 
liability of, for negligence of a telegraph operator 
known to be incompetent and careless, 380. 
liability of, for maintaining dangerous turn-table 
upon which child is injured, 400, 518. 
baggage in the custody of the passenger, 444. 
the liability of, does not cease on the removal of 
the goods from the conveyance, but only after 
the assignee has had a reasonable time after no- 





RAILROAD COMPANIES—Continued. 
tice of their arrival to remove them, 468. 

a riotous mob is not a “public enemy,” and there- 
fore a carrier is liable to the consignee for goods 
destroyed by the mob, 468. 

how far the liability of, inthe carriage of goods, 
extends after arriva! of goods at destination, 518. 

REAL ESTATE, 
property in growing trees, 230. 
RECORDING, 

priority of attachment lien over an unrecorded 
conveyance, 25. 

priority of attachment lien over unrecorded deed, 
in Kentucky, 113. 

REFORMATION, 

of injunction bond by court of equity, 488. 
REGISTRATION. See RECORDING. 
RELEASE, 

in an action for personal injuries where a release is 
pleaded in defense, plaintiff's capacity to execute 
such release is a question for the jury, 233. 

what facts constitute a ratification of, 233. 

facts constituting a void release of claim for per- 
sonal injuries, 236. 

RELIGIOUS SOCIETY, . 
rights of burial-lot and church pew owners, 356. 

burial lots, 356. 

church pews—assignment of, 356. 

rights of pew- holders in pews, English doctrine, 
357. 

American doctrine, 357. 

limitation and qualification of property in pew, 
358. 

as to right of occupancy of a pew, 358. 

law regulating pews, 358. 

granting im perpetuity in pews, 359. 

interest of pew-holders in church edifice and 
lands, 359. 

restriction, use and treatment of pew, 360. 

abandonment, sale or destruction of church 
fice, 360. 

changes and repairs, pew held in subordination 
to society’s title and rights to repair, 361. 


RESCISSION, 
of contract between an attorney and client, 24. 


RESTRAINT OF TRADE, 
contracts in, 170. 


ROBBERY, 
where a man under a bona fide belief that the prop- 
erty is his own obtains it by menaces, there is a 
trespass but no robbery, 274. 


SALE. See, also, CONDITIONAL SALE. 
implied warranty in manufacturer’s contract of 
sale, 182. 
a pre-existing debt as a consideration for transfer 
of stock of goods, 205. 
implied power of sale, 215. 
of growing trees, 231. 
SCHOOLS, 
whether the election of Catholic teachers in the 
public schools of the State :is a violation of law, 
41. 


SELF DEFENSE. See CRIMINAL LAW AND PROCEDURE. 


SENTENCE AND PUNISHMEET., See, also, CRIMINAL 
LAW AND PROCEDURE. 
an escaped conyict who is convicted and sentenced 
to the penitentiary for another crime, may at the 
expiration of the latter sentence be held to serve 
out the remainder of his first sentence, 443. 


SET OFF, 
the debtor of an insolvent bank which has made an 
assignment for the benefit of creditors, cannot 
set off against his debt tothe bank a check drawn 
in his favor by a depositor of the bank before its 
failure, but which had not been presented for 
payment, 266. 
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SLANDER, 
in action for, where the language used by the de- 
fendant is ambiguous, testimony explaining what 
the witness understood by it, is admissible, 143. 
SOUTH CAROLINA, 
validity ofthe dispensary law of South Carolina, 
487. 
STATE, 
not Hable forthe negligence of its officers in the 
discharge of their ordinary official duties, 102. 
STATE COURTS, 
appeal from, to federal court, 22. 
STOCK AND STOCKHOLDERS. See, also, CORPORA- 
TIONS. 
stockholders’ liability and the statute of limita- 
tions, 210. 
corporate stock held as trustee, 248. 
effect of illegal increase of corporate stock, 311. 
stockholders, their statutory liability and the rem- 
edy of creditors, 492. 
STRIKES AND STRIKERS, 
interference by strikers with interstate commerce, 
92. 
injunction to restrain, 245. 
the rights and liabilities of, 507. 
SUBROGATION, 
as between co-sureties, 267. 
SUNDAY LAW, 
validity of Sunday church subscriptions in Indi- 
ana, 13. 
it is no defense to an action for negligent shooting, 
that at the time of the injury plaintiff and defend- 
ant were unlawfully engaged in shooting on the 
Sabbath, 142. 
validity of deed of trust executed on Sunday to Se- 
cure a pre-existing debt, 421. 
TAXATION, 
the constitutionality of the federal income tax, 1, 
81, 225, 331, 879, 439. 
payment of illegal taxes by the owner under pro- 
test, in order that a sale thereof may be effected, 
does not constitute payment under duress, so to 
entitle him to recover the same back, 64. 
the doctrine of estoppelas applied to special tax 
bills, 126. 
validity of Missouri act against peddling without 
license, 312. 
of foreign corporations, 383. 
TELEGRAPH COMPANIES, 
damages against telegraph companies for injuries 
to the feelings in Iowa, 379. 
mental anguish an element of damages, 430. 
TELEPHONE, 
construction of telephone line in the highway— 
rights of abutting owner, 475, 477. 
TRADE-NAME, 
how far one in using his family name in business, 
and adopting it in good faith, may be restrained 
from using it by one who has acquired a trade- 
name therein, 252. 
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TRADE NAME—Continued. 
use of the name by persons of the same name, 254. 
TRIAL. See, also, CRIMINAL LAW AND PROCEDURE. 
where a witness issworn without inquiry by the 
court as to his sanity but there is evidence that 
he is demented, it is proper to charge that if the 
jury believe from the evidence that the witness 
is without sufficient mental capacity to under- 
stand what is going on they are not at liberty to 
consider his testimony, 132. 
parliamentary law in the jury room, 159. 
. ill-advised cross examination, 303. 

validity of act providing for verdict of less than 

twelve jurors, 487. 
TRUST AND TRUSTEES, 

trustee investing trust funds in personal securities, 
does so at his own peril, 72. 

personal liability of trustee for improper invest- 
ment of trust funds, 72. 

acquiescence by the cestui que trust in improper in- 
vestment by the trustee, 72. 

investments generally by trustees, 73. 

corporate stock held as trustee, 248. 

“TRUSTS,” 

construction of the Illinois combination or trust 
law, 81. 

the Supreme Court of the United States on the 
federal anti trust laws, 101. 

dissolution of corporation because of an unlawful 
combination, 408, 411. 

permissible monopolies, 479. 

USURY, 

taking of the highest legal rate of interest in ad. 
vance ona negotiable note, does not constitute 
usury, 320. 

VERDICT. See TRIAL. 
WAREHOUSEMAN, 

the by-law of a warehouse company, authorizing 
an officer to sign warehouse receipts, does not au- 
thorize him to signa receipt for his own goods, 
84. 

WATERS AND WATER COURSES, 

mechanic’s lien does not extend to property held 

by a water-works company for public use, 23. 
WILL, 

the marriage alone of a man, without the birth of a 
child, revokes his prior will, 28. 3 

implied revocation of, 30. 

agreement to make a, enforcement of, 315. 

a warranty deed is not rendered testamentary in 
character by a clausejtherein that it is not to take 
effect until the death of the grantor, 332. 

power of disposal of property by, 419. 

the execution of a codicil,the contents of which 
are unknown, does not defeat the establishment 
of a last duly executed and published will, in the 
absence of evidence that the codicil revoked 
some part thereof, 422. 

destruction of codicil, 498. 

WITNESS. See, also, TRIAL. 
insane persons as witnesses, 132, 133. 
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Accident Insurance, 34, 74, 135, 171, 432, 480; action on 
policy, 74; assessment, 480; negligence, 480; notice 
and proofs of loss, 34; payment of premium, 432. 

Accord and Satisfaction, 34, 94, 192, 432; plea, 432. 

Account, 256; agreement as to settlement, 256. 

Account Stated, 218. 

Accounting, 171, 305; prior settlement, 305. 

Action, 34, 152, 218, 256, 277, 305, 344, 891, 412, 480,500; abate- 
ment, 391; against infant, 500; against State, 500; 
consolidations, 256; death of party, 277; injurie s, 
480; joinder of causes, 34; lease by State, 344; pay- 
ment under mistake, 305; residence of one defend- 
ant, 218. 

Administration, 14, 54,74, 94, 114, 135, 152, 171, 193, 277, 
805, 344, 865, 381, 891, 412, 432, 454, 480, 500, 520; account, 
365; accounting re J administrator, 277; accounts of 
executor, 344; action against executor, 520; allow- 
ance to widow, 171; appointment of administrator, 
54, 454,520; assignment of mortgage, 94; claim, 152; 
claims against decedent, 114, 344, 480, 500‘ 520; com- 
pensation of executors, 317; debt of decedent, 277; 
domicile of minor, 520; executors, 193, 305; liability 
of executor for attorney’s fees, 365; order of dis- 
tribution, 114; partnership estate, 391; payment of 
interest bearing debt, 365; powers of executors, 412; 
preferred claims, 412; proot of personal claim, 277; 
rights of widow, 432; sale, 454; sale by administrator 
to himself, 277; sale of decedent’s land, 193; sale of 
personalty, 454; settlement of decedent’s estate, 
365, 520; tort of executor, 365. 

Administrator, ‘eames by fraud, 171; with will 
annexed, 

Admiralty, 34, 277, 432, 454, 480; comity, 480; jurisdic- 
tion, 34, 432; maritime service, 277; shipping, 454. 

ne Possession, 14, 35,54, 74, 114, 193, 218, 256, 277, 

05, 344, 365, 412, 455, "480, 500, 520; boundary line, 114; 
yon he of title, 4; easement, 277; estoppel, 455; in- 
closure of property, 480 ; limitation, 50u; requisites, 
14; transfer by 1 cense, 218; what constitutes, 54. 

Attidavit, 278; sufficiency, 278. 

Alimony, 37, 414, 455; jurisdiction of equity, 455. 

Alteration of Deed, 238. 

Alteration of Instrument, 171, 391. 

Alteration of Note, 218. 

Animals, 74. 

Appeal, 14, 35, 54, 74, 94, 114, 135, 193, 238, 256, 278, 324, 344, 
365, 412, 432, 455, 480, 500, 520; bill of exceptions, 412; 
bond, 256; by school district, 218; costs, 278; dis- 
missal, 114; effect of former decision, 455; entering 
appearance of counsel, 432; error, 94; evidence, 94; 
evidence not in record, 432; from "justice, 152; judg: 
ment, 365; jurisdiction, 14, ‘193, 278, 520; justification 
of sureties, 324; motion for new trial, 256; neg- 
ligence of counsel, 324; new trial, 277; notice, 14, 94, 
455; parties, 54, 238, 424; presumptions, 74; record, 
135, 365, 480; removal of county officer, 193, res judi- 
cata, 500; reversal on merits, 114; review, 412, 500; 
stay of proceedings, 218; suiton insurance policy, 
256; supersedeas, 74, 278; trial by court, 75, 278; ver- 
dict, 14; waiver, 135, 192, 500; writ of error, 75, 344. 

Appealable Order, 94, 

Appeal Bond, 114, 171, 193, 218, 455, 520. 
of surcties, 324, 


Appearance, 193; waiver, 193. 

Application of Payments, 455. 

Arbitration and Award, 521, 

Arrest in Civil Action, 365, 

Assignment, 365; building contract, 219; for benefit of 
creditors, M4 54, 76, 94,114, 152, 219, 238, 278, 344, 365, 


391, 412, 455, 5 0, 521; suit by assignee, 344; what con- 
stitutes, 365. 


Association, 305; dissolution, 171; liability of member, 
305. 

Assumpsit, 35, 75, 78, 94, 135, 193, 256, 432, 455, 500; com- 
plaint, 75; loan to bank, 500 ; pleading, 135, 256, 432. 


Attachment, 14, 75, 94, 114, 135, 171, 193, 219, 239, 278, 324, 
344, 365, 392, 412, 432, 480, 500, 521; affidavit, 239, 365, 392; 
against non-resident, 392, 480; appearance, 344, 
bond, 480; conversion, 324; dissolution, 95, 193, 278, 
324, 366, 521; elements of damage, 344; equitable in- 

terest in land, 114; forthcoming bond, 75; grounds, 
278; insufticient *voucher, 75; intervention, 366 ; 
judgment, 135; jurisdiction, 14; priority, 4382; re- 
moval of property,521; unrecorded deed, 239; valid - 
ity, 219; wrongful levy, 239. 

Attachment Lien, 500. 

Attorney and Client, 14, 75, 114, 135, 152, 257, 278, 366, 392, 
418, 432, 521; authority to compromise, 257; appear 
ance for both parties, 392; disbarment of attorney, 
278, 366, 432, 521; fees, 413; privileged communica- 
tions, 257. 

Award, 324; defenses, 324; validity, 324. 

Bail Bond, 278. 

Bailment, 366, 455; lease of personal property, 455. 

Bankruptcy, 344; title of assignee, 344. 


Banks and Banking, 14, 35, 55, 115, 152, 171, 257, 278, 305, 324, 
366, 392, 455, 480, 500; assignment of fund, 305; bills 
and notes, 480; checks, 55; collection, 305; following 
trust funds, 392; insolvency, 14, 392; insolvent banks, 
500; interest allowed national banks, 824; lien on 
stocks, 366; powers, 257; receiving deposits when in- 
solvent, 455; receiving deposits with knowledge of 
insolvency, "455; right of debtor, 278; trust fund, 305. 


Bastardy, 14. 


| Bigamy, 36, 414, 457. 


Bill of Exceptions, 36, 75, 95,500; amendment, 500; sufti- 
ciency, 95; time of filing, 75. 


Bill of Lading, 500; pledge, 500. 

Bona Fide Purchaser, 278; constructive notice, 278; no- 
tice from possession, 198; notice of prior convey- 
ance, 193; sale of ward’s land, 193. 

Bond, 115, 153, 171, 193; contractor’s bond, 115; execution 
of instrument, 171; interest coupons, 193 


Boundaries, 239. 


Building and Loan Association, 55, 171, 41%, 521; ap- 
pointment of receiver, 521. 


aaa of Goods, 14, 35,55, 75, 95, 115, 735, 153, 198, 219, 
239, 257, 27 295, 305, 366, ’392, 413, 432, 455, 480, 500, 521; 
common rand private, 480; contributory negligence, 
500; delivery of goods, 480; delivery to broker, 455; 
discrimination, 14; injuries to goods after reaching 








XUM 


VoL. 40 


CENTRAL LAW JOURNAL. 


537 








Saatinatinn, 278; limitation of liability, 219; penal- 
ties, 456 

Carriers of 7 ive Stock, 55, 115, 153, 366, 455; season ticket 
holder, 432; who are passengers, 366. 

Carriers of Passengers, 15, 35, 95, 115, 185, 239, 257, 279, 
305, 324, 345, 366, 392, 413, 456, 481, 501, 521; assault by 
employee, 501; contributory negligence, 239; duty 
to stop at station, 521; ejection, 324, 521; improper 
conduct, 345; injury to person riding on pass, 
257; injury to’ trespasser, 279; round trip ticket, 279; 
street railway, 345, 392. 

Cemetery Association, 194. 

Certiorari, 95, 239, 366, 432, 481; 
to dismiss, 239. 

Chattel Mortgage, 55, 95, 115, 135, 153, 194, 219, 239, 
257, 279, 305, 825, 345, 366, 392, 413, 432, 501, 521, 523; afti- 
davit, 305; change of possession, 413; consideration, 
194; construction, 521; deed, 219; enforcement; 345; 
failure to record, 55, 95; lien, 325; of minor, 366; 
priorities, 219; record, 392; rights of purchaser from 
mortgagor, 279; sale, 257; sale by mortgagor, 115; 
second mortgage, 219; sufficiency of description, 
135; trust deed on stock, 413; validity, 239, 

Check, 194, 366; presentment for payment, 366. 

Compromise, validity, 194. 

Conflict of Laws, 75, 153, 171, 
for creditors, 456; contract of sale, 521; 
wrongful act, 75 foreign judgment, 521. 

Conspiracy, 16, 115, 220, 393. 

Constable, liability on official bond, 172. 

Constitutional Law, 15, 35,55, 75, 76, 95, 115, 135,153, 172, 
194, 219, 279, 305, 325, 345, 366, 392, 418, 432, 456, 481, 501, 
521; act authorizing employment of deputy, 456; 
adulteration of vinegar, 366; appropriation for 
destitute farmers, 501; competency of jurors, 115; 
division of judicial circuit, 481; due process of law, 
279, 432; grand jury, 456; habitual drunkards, 456; im- 
pairing obligation of contracts, 219; 
stock, 481; interstate commerce, 367; jury commis- 
sioners, 367; legislative apportionment, 501; legisla- 
tive powers, 219; license tax, 135; limited partner. 
ship, 367; monopolies, 325; municipal bonds, 521; 
municipal indebtedness, 135; obligation of con- 
tracts, 432; oleomargarine, 433; patent right notes, 
219; right to contract, 367; right toemploy counsel, 
305; right to jury trial, 345; sale of liquor by drug- 
gist, 153; sale of liquor to Indians, 219; school dis- 
tricts, 15; school fund, 481; special act, 95, 367; 
special legislation, 95; taxation, 194; trial by jury, 
392; validity of ordinance, 194. 

Contempt, 35, 156, 194, 219, 279, 413, 501, 521, 523; collateral 
attack, 521; discharge from punishment, 219; fail- 
ure to pay costs, 35; legality of proceedings, 279; 
right to trial, 501; validity of commitment, 413. 

Continuance, 501; absence of witness, 501. 

Contract, 15, 35, 55, 75, 95, 115, 135, 153, 172, 194, 219, 239, 257, 
279, 305, 325, 345, 8367, 392, 413, 433, 456, 481, 501, 521; ace 
ceptance, 172; action for breach, 33, 55; agent, 456: 
agreement between joint owners, 433; agreement 
tu leasé, 279; ambiguous term, 194; assignment of 
half interest, 433; bailment, 279; breach, 367; breach 
by contractor, 172; building contract , 305, 501; can- 
cellation, 153; certificate of engineer, 392; consid- 
eration, 257, 305, 345, 501; construction, 15, 115, 194, 
481; counterclaim, 4 239 ; damages, 153, 305, 325, 433, 
156; escrow, 172; general custom in business, 367; 
illegality, 75; improvement of street, 257; infancy, 
367; license to construct railroad, 257; marriage as 
consideration, 135; of married woman, 501; parol 
evidence, 35, 220, 456; parties, 95; part performance, 
45, 220; performance, 153, 305; public policy, 240, 392; 
reformation, 481; rescission, 75, 220, 279, 367, 413, 481, 
521; restitution, 279; sale of futures, 4383; sale of 
land, 413; sale of logs, 220; sale of physician’s prac- 
tice, 279; service, 75, 325; subscription, 279; supply- 
ing omissions, 456; validity, 521. 

Contribution, 325; joint wrongdoers, 325. 

Conversion, 55, 325, 413. 

Corporation, 15, 35, 55, 76, 96,115, 135, 153, 194, 220, 240, 
257, 279, 306, 325, "367, 393, 413, 433, 456, 481, 501, 521; ac- 
tion against officers, 456 ; assignment for benefit of 
creditors, 413; bend, 153; compensation of officer, 
521; confession of judgment. 367, consolidation, 367; 
contracts, 413; contract made by officer, 367; deed, 
15; defense of ultra vires, 15; directors, 522; dividend, 
306; effect of certificate under seal, 456; election, 76; 
equity, 501; estoppel to deny legality, 413; expira- 
tion of charter, 433; foreign corporation, 220, 367, 
522; fraudulent sale by directors, 413; illegal issue 
of stock, 367; insolvency, 240, 456; insolvent corpo- 
ration, 501; interstate comity, 522; joinder, 325; lia- 
bilities, 257; liability of incorporators, 279; liability 
of stockholder, 194, 3938, 501; power to increase 
stock, 522; preferred stock, 96; presumption as to 
powers, 306; purchase of.stock in another com 
pany, 279; railroad company, 306; receiver, 456; re- 


contempt, 432; motion 


219, 305, 456, 521; assignment 
death by 


impounding: 





moval of causes, 393, right to hold real estate, 115; 
salary to officers, 414; stockholder, 96, 240, “4: 
stock subscriptions, 55, 153, 194, 414; stockholders as 
plaintitt’s, 194; suit by stockholders, 481; venue, 96. 

Costs, 15, 367. 

Cotenants, 220; purchase of adverse title, 220 

County, 35, 76, 136, 194, 279, 306, 367, 393, 433, 481, 501; as- 
sessment for ange Ay ditch, 501; claims aqelust, 194; 
defective bridges, 501; liabilities, 279; medical serv- 
ices, 393; neg igence of agent, 481; support of 
pauper, 433; unauthorized sale, 

County Commissioners, 280, 306; miscondact in office, 

; powers, 

County Warrant, 154, 325; limitation, 325. 

County Bonds, validity, 393. 

Courts, 15, 96, 172, 194 240, 280, 306, 345, 368; court of ap- 
peuls, 194; disqualification of oh 194; duration of 
term, 845; jurisdiction, 15, 172, 194, 240, 368 ; meeting 
at unauthorized place, 230; term of court, 306. 

Covenants, 96, 280, 325; judgment as to title, 280 

Covenants against Incumbrances, 280. 

Covenants in Lease, 325; quiet enjoyment, 325. 

Covenant of Warranty, 136, 240. 

Creditors’ Bill, 76, 195, 398, 457, 481, 522; fraud, 457; judg- 
ment, 481; lis ] pendens, 523. 

Criminal Conversation, evidence of husband, 35. 

Criminal Evidence, 15, 36, 56, 76, 115, 154, 220, 240, 257, 280, 
806, 345, 858, 398, 414, 483, 457, 481,522; admissions, 36; 
arson, 457; assault, 345; confessions, 368, 457; con- 
spirators, 280 ‘dying declarations, 393, 457,522; hear- 
say evidence, ; incest, 345; larceny, 457; murder, 
220; privileged communications, 36, 481; rape, 258; 
statements of accused, 393. 

Criminal Law, 15, 36, a, 76, 96, 116, 136, 154, 172, 194, 220, 
240, 258, 280, 306, , B45, 368, 393, 414, 433, 457, 482, 501, 
552; abduction, 00; abortion, 220; adultery, 345; 
arguments of counsel, 136, 258; assault, 325, 368, 457; 
assault with intent to ravish, 172, 220, 258, 414; as: 
sault with intent to kill, 172, 195, 220, 258, 280, 522; 
bail, 345; burglary, 280, 325, 501; carrying weapons, 
368, "457; ‘change of venue, i72; confession, 172, 
confinement of minors, 36; cumulative aban 
868; custody of child, 522; drunkenness, 393; evi- 
dence of another crime, 15; extortion, 368; false 
pretense, 457; former conviction, 306; former jeo- 
pardy, 240, 280, 482; gaming, 258, 522; grand larceny, 
154; horse theft, 306; housebreaking defective 
indictment, 306 ; information, 457; Siotructions, 56; 
justifiable homicide, 16; kidnapping, 522; lotteries, 
457; malicious assault, 230; manslaughter, 306; mis- 
conduct of jury, 306, 345, 522; neglect of duty, 482; 
obscene language, 457; "ordinances, 280; passing 
forged instrument, 306; prostitution, 280; quashing 
indictment, 36; rape, 457; recognizance, 394; re- 
marks of court to jury, 482; removai of mortgaged 
property, 346; self- aenenee, 345, 457, 501; sentence, 
325; sentence of imprisonment, 4383; separation of 
jury, 195; sufficiency of verdict, 363 testimony of 
accomplice, 4383; theft, 394; threats, 368; trial p24 
jury, 414; use of mails to defraud, 326 ; verdict, 
457; waiving preliminary examination, 502; war- 
rant of arrest, 457. 

Criminal Libel, 76, 154, 326. 

Criminal Practice, 16, 36, Ne 96, 116, 136, 4 172, 195, 
220, 240, 258, 280, 306, 326, 346, 368, 394, 414, 43:3 3, 502, 522; 
assault with deadly eee, 522; bribe 
charging two offenses, 368, 369; disturbing reli ious 
society, 414; extortion, 76; federal offense, 346; in- 
dictment, 96, 326, 346, 368, 438; liquor nuisance, ” 458; 
negativing federal jurisdiction, 306; perjury, 306; 
removal of mortgaged property, 326; robbery, 502; 
subordination of perjury, 195; trial, 433. 

Criminal Trial, 116, 195, 240, 

Custom, 280 ;neffect on contract, 280. 

Death by Wrongful Act, 75, 240, 280, 394, 502; action by 
parent, 502; measure of damages, 281. 

Deceit, 56, 76, 116, 195, 221, 281, 326, 414, 523; false repre- 
sentation, 195 ; fraudulent representations, 116, 4 
good faith of defendant, 195; mercantile a ency 
172; reliance on representation, 326; sale of 
76; sale of mining stock, 326; when action alee 
tained, 281; who may maintain action, 195. , 

Dedication, 221. .- 

Dedication and Acceptance, 195. 

Deed, 16, 36, 56, 77, 96, 116, 136, 154,173, 196, 221,240, 258, 

, 306, 326, 369, 414, 433, 458, 482, 502, 523; acknowl- 
edgment, 77, 136, 369, 458 ; acknowledgment of mar- 
ried woman, 482; bona fide purchaser, 306; capac- 
ity, 306; condition, 369; condition subsequent, 826; 
confidential relations, 281; consideration, 369: 
construction, 56, 154; constructive notice, 96; 
contingent remainder, 116; defective acknowl- 
edgment, 307; delivery, 96, 281, 826, 358, de- 
scription, 221, 369, 458; exsement in driveway, 369; 
easement in street, 196; easement in wall, 414; exe- 
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cution, 502; fee in highway, oe; grentets insanity, 
$26; homestead, 77; husband and wife, 281; lost rec- 
ords, 196; parol evidence, 369; recital, 522; recission, 
136, 281, ; reservation, 96, 196, 240, 482, 523; sher- 
iff's deeds, 433; surviving partner, 307; trust in favor 
of wife, 136; warranty of title, 482. 

Deed as Mortgage, 196, 281. 

Deed by Minor, 307. 

Deed by Tenant in Common, 196. 

Deed of Infant, 369. 

Deed of Trust, 195, 326. 

Deposition, 36, 173, 438. 

Descent and Distribution 258, 281, 326, 346,502; disin- 
heritance of children, 281; heir, 346; rule in Shel- 
ley’s Case, 281; slave marriage, 346. 

Devise, 96. 

Divorce, 77, 96, 116, 186, 154, 173, 221, 258, 281, 346, 414, 434, 
458; adultery, 96; alimony, 154, 221, 281, 414; collusive 
agreement, 434; community debt, 458; condonation, 
281; custody of children, 221; cruelty, 458; decree for 
continuing alimony, 258; division of property, 434; 
domicile, 281; estoppel, 281; husband’s personal es- 
tate, 346; marriage under duress, 434; modifications 
of decree, 116; support of children, 346. 

Domicile, 16, 155; presumption of death, 165. 

Dower, 77, 196, 240, 458; deed of right of way, 458; devise 
in lieu, 458; lands taken for railroad purposes, 458 ; 
retrospective effect of act, 196. 

Drainage, 173; assessment, 281, 414. 

Drainage District, 281. 

Easement, 281, 369, 394, 482; conveya 
creation, 369; dedication, " 
nno-user, 482; private way, 394. 

Easement by Prescription, 281. 

Ejectment, 16, 56, 96, 116, 136, 173, 196, 258, 326; counter- 
claim, 16, 36; evidence, 196; right to crops, 258; writ 


nce of dwelling, 281; 
extinguishment by 


of possession, 196. 

Election and Voters, 77, 116, 177, 173, 196, 307, 458, 523; Aus- 
tralian ballot law, 307, 523; erroneous exclusion of 
voters, 307; returns, 196; school district, 458; valid- 
ity, 77; residence, 307; writing names on ballot, 307. 

Election of Remedies, 482. 

Saeeaaen, 36, 56, 154, 172, 195, 368, 393, 304, 414, 457, 


Eminent Domain, 56, 77, 97, 116, 137,173, 196, 221, 281, 369, 
394, 414, 502; compensation, 221; condemnation, 502; 
condemnation of land, 137; damages, 56, 116; dam- 
age to non-contiguous property, 196; elevated road, 
173; measure of damages, 414; opening streets, 97; 
railroad companies, 502; rights of landowner, 394; 
street across railroud, 281; water supply, 369. 

Employer and Employee, 117, 258. 

Equitable Liens, 16, 394. 

Equity, 77, 137, 173, 196, 258, 281, 326, 346, 369, 394, 414, 458, 
482, 502; accounting by corporate directors, 482; 
bill of discovery, 458; claim for damages, 196, coun- 
sel fees, 459; demurrer, 459; election o directors of 
corporations, 369; establishment of lost deed, 459; 
fraud, 326; injunction against collection of taxes, 
394; jurisdiction, 77, 459, 482; lease, 281; marshalling 
assets, 414; mechanics’ lien, 482; multifariousness, 
459; parol contract, 482; physician and patient, 346; 

ower to restrain incriminal | momen aad pub- 
ic land, 346; reformation of insurance policy, 258; 
rescission of deed, 196; specific 
taxes, 281; trusts, 502; variance 
decree, 346. 

Equity Practice, 282; accounting, 282. 

Estoppel, 56, 117, 155, 196, 240, 282, 307, 369, 482; acceptance 
of benefits, 196; acquiescence, 369; approval of ap- 
peal bond, 369; mistake, 307; mortgages, 12; 
pleading, 56; retaining benefits, 282, 307; what con- 
stitutes, 117. 

Estoppel by Conduct, 394. 

Estoppel by Deed, 258, 346; mortgage, 173. 

Estoppel in Pais, 137, 394, 434, ‘ 

Estoppel in Pais and by Deed, 282. 

Estoppel to Claim Land, 282. 

Evidence, 86, 54, 56,97, 117, 173, 195, 196, 221, 240, 258, 282, 
307, 326, a 5 414, 459, 482, 502; attorney as wit- 
ness to will, 414; books of account, 459, 482; con- 
tract, 369; conversion, 282; declarations, 56, 282; 
declarations against interest, 196; foreign statutes, 
502; hearsay evidence, 482; judicial notice, 97; mort- 
gage, 117; negligence, 282, 414; notice to produce 
instrument, 459; offer of compromise, 307; parol 
evidence, 36, 346, 415; partnership, 196; passenger’s 
effects, 482; privilege communications, 326; proof 
of agency, 370; proof of handwriting, 173, 258; re- 
buttal testimony, 370; record, 196; secondary evi- 
dence, 502; statements of agents, 258. 

Execution, 57, 97, 117, 187, 173, 196,221, 326, 370, 415, 459, 
exemptions, 117, 221, 370, 459; fraud, 415; levy, 57; 


erformance, 196; 
etween bill and 





196, 307; real estate, 370; right to rents, 415; supple- 
mentary proceedings, 57, 326; waiver of irregular- 
ity, 197; sale, 16, 482; title of purchaser, 482. 

Execution Sale, mortgaged lands, 370. 

Exemptions, 97, 259. 

Expert Testimony, 197; qualification of expert, 197. 

Extradition, 97. 

False Imprisonment, 197. 

False Representations, 370; failure to make exam ina- 
tions, 370; reliance thereon, 870. 

Federal Courts, 16, 36, 57, 77,97, 117, 137, 197, 347, 870, 394, 
434, 459, 483, 528; appeal from Circuit Court, 870; 
citizenship, 36; deposition de bene esse, 483; di- 
verse citizenship, 117, 483; interstate commerce, 
117; jurisdiction, 77,97, 137,197, 347, 370, 459, 488, 623; 
mandamus, 370; original jurisdiction, 434; powers, 
77; quieting title, 117; territorial courts, 16, 57; town- 
ship trustee, 197. 

Federal Offense, 77, 117, 259, 282, 370, 395, 502; conspiracy, 
259; counterfeit money, 77; national banks, 370, 
395 ; post office, 502. 

Fixtures, 16, 241, 259; bona fide purchaser, 241; mort- 
gage, 259. 

Forgery, 56, 220, 393. 

Fraud, 395, 415; expression of opinion, 415. 

Frauds, Statute of, 37,57, 137, 173, 221, 259;. 282, 307, 326, 
346, 395, 415, 434,459, 483, 502, 523; agreement relating 
to land, 346; contract, 259, 282; contract to sell land, 
259; parol evidence, 459; parol lease, 259; part per- 
formance, 307; promise to pay debt of another, 393, 
523; promise to pay rent, 346; oral agreement to 
convey, 326; oral lease, 459; sale of land, 262. 

Fraudulent Conveyance, 16, 37, 57, 97, 117, 137, 155, 178, 
197, 221, 241, 259, 282, 346, 395, 415, 434, 459, 488, 523; ac- 
tion to set ‘aside, 434, 459; Community property, 346; 
cancellation, 155; confidential relations, 221; con- 
sideration, 37, 137; creditor, 282; evidence, 459; from 
father to son, 282; Pry wine assignment, 241; hus- 
band and wife, 137, 459; insolvent corporation, 197; 
lien of judgment, 483; mortgage, 483; preferential 
bill of sale, 259; preference, 187; preference by 
debtor, 459; rights of bona fide purchaser, 259; sale 
by firm to partner, 57; use of property by oe, 
117; wife as grantee, 459; who may attack, 197. 

Gaming, 221, 415; eg | of stakeholder, 221; recovery 
from stakeholder, 415. 

Garnishment, 77, 117, 137,155, 241, 259, 282, 307, 826, 347, 
370, 395, 415, 459, 502, 523; affidavit, 259; assignment of 
funds, 370; conveyance in fraud of creditors, 259; 
fraud, 502; fraudulent sale, 259; husband and wife 
282; judgment, 395; jurisdiction, 459; jurisdiction ot 
justice court, 282; liability of bank, 847; liability of 
city, 326; liability of garnishee, 415; mistake in 
debtor’s name, 307 ; money deposited, 282; mortgage, 


Garnishment of Administrator, 307. 

Garnishment of Assignee of Debtor, 459. 

Garnishment Stock Certificate, 370. 

Gift, 97, 221, 483; causa mortis, 197, 221; evidence, 221; 
what constitutes, 173. 

Gift of Land, 326. 

Guaranty, 97, 117, 155, 197, 395; contract, 155; what con- 
stitutes, 197; draft, 283. 

Guardian and Ward, 415, 434; distribution of assets, 415. 

Habeas Corpus, 37, 97,117, 241,371, 459, 483, 502; con- 
flicting State and federal jurisdiction, 483, 503; con- 
cried of act, 459; imprisonment for debt, 


Habitual Drunkard, 283. 

Hawkers and Peddlers, 137. 

Seaver, 16, 57, 77, 97, 117, 197, 221, 241, 283, 307, 371, 483, 
503,523; adverse possession, 488; ee mewn moe’ | negli- 
gence, 503; establishment, 77; dedication, 57; con- 
struction, 371; prescription, 307. 

Husband and Wife, 16, 17, 87, 57, 77, 155, 197, 221, 241, 259, 
283, 308, 827, 847, 371, 415, 484, 460, 508, 623; action by 
wife, 197; accounting, 77; agreement to separate, 
460; alienation of husband’s affections, 503; allow- 
ance for support, 434; antenuptial settlement, 503 ; 
bona fide purchaser, 308; competency as witnesses, 
37; community property, 57, 197, 241, 269, 308, 347, 
415, 460; contract of suretyship, 221; conveyance by 
husband, 221; concealment of loan, 371; curtesy, 
371; deed, 503; dower, 77, 197; estoppel of wife, 460; 
exchange of pro erty, 434; execution sale of hus- 
band’s land, 283; fraudulent conveyance, 288; guar- 
anty of husband’s due bill, 327; husband’s note, 371; 
liability on note, 484; liability of wife for supplies, 
197; partnership property, 523; — ~~ by wife. 
197; payment of wife’s money, i o 
land by wife, 460; purchase by wife, 241; separate 
maintenance, 57; separate property of wife, 415; 
use “ =e separate estate, 17; wife’s separate es- 
tate, 347. 
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Homestead, 16, 37, 7) 155, 178, 197, 221, 241, 259, 288, 807, 
847, 371, 395, ; abandonment, 16, 283, 395; as- 
signment, 459; Bap wy 307; evidence, 847; 
exemption, 197; intent of owner, 371; mortga age for 
improvement, "221; possession, 308; rights hus- 
ane, 241; unrecorded release, 395; vendor’s lien, 


. 16, 56, 116, 186, 154, 172, 195, 220, 257, 280, 345, 
368, 393, 434, 457, 481, 501, 522. 

Immigration, 137. 

Indictment, 136. 

Infant, 17. 


Injunction, 17, 37, 57, 97, 118, 155, 173, 197, 222, 259, 283, 371, 

460, 523 ; action in another State. 222; agreement as 

to party wall, 197; damages, 259; dissolution, 460; 

foreclosure of * chattel mortgage, 871, obstructing a 

water course, 3871; petition, 118; parties, 460; sale 

eater ae, 17; use of trade secrets, 17; viola- 
on, 


Injunction bond, 327, 415; restraining mortgage fore- 
closure, 327. 

Insane person, 460; substitution of guardian, 460. 

Insolvency, 14, 198, 308, 327, 371; corporation, 371; evi- 
— e, 327; fraudulent transfer, 371> preference, 

’ 

Insolvent Law, 347. 

Insurance, hg a, 78, 97,118, 187, 155, 173, 198, 222, 241, 
288, 827, 347, 395, 416, 434, 460, 483, 503, 523; action on 
policy, "97, 434; agreement to arbitrate, $7; suet: 
tion, 57; appraisal, 395 ; — of ownership, 222 
conditions, 118, 222, 416; condition in policy, 283° 
483; foreign insurance company, 415; increase of 
risk, 395; insurable interest, 137; interest of in- 
sured, 283; judgment, 198; misdescription in policy, 
395 5 misrepresentation in hoes a0; 198; mort. 
gage ee 460; notice of loss, 222; payinent of 
premium, 834; pleading, 155; proofs 0 loss, 37, 77, 
198; property — 198, 483; soliciting agent, 
statement in application, 847; submission to ar- 
bitration, 347; subrogation, 523; subrogation of in- 
surer, 283; waiver, 895, 524; beg by agent, 
198; waiver of condition, 827, 434, 483 

inauggese Company, 37, 57; failure to ‘file certificate, 


Saoquneteenss Law, 871; officers of foreign government, 
871. 


Interpleader, 371; when lies, 371. 

Interstate Commerce, 259; connecting carriers, 259. 

Interstate Commerce Commission, 241. 

ae ee ee 17, 37,58, 78, 97, 118, 138, 155, 174, 

1, 347, 895, 416, 434, 460, 483, 508, 524; 

caitcellation ot liquor license, 198’; civil damage, 
78, 198, , 416; evidence, 347; illegal sales, 17, 174, 
198, 4st, 4 10, 503; — sale of li uor, 347; license, 
58, 138, 395 power of woman to sell, 97; regulation, 
347; sale, ils, 416; sales on Sund ay, 503; sales to 
minors, 37, 155, 198, 483 ; selling without license, 308. 

Joint Tort-feasors, 372; several liability, 372. 


Judgment, 17, 58, 78, 95, 188, 155,198, 222, 241, 259, 283, 308, 
327, 347, 872, 395, 416, 434, 460, 483, 508, 524; a ainst a 
decedent, 460; ‘against married woman, ; anul- 
ment, 624; assignee, a: collateral attack, 17, 58, 
155, 872, 416, 434, 483,503; entry, 308; errors of at- 
torney, 308; execution, i injonetion to restrain, 
524; interest, 58, 283; lie bar, limitations, 78; nunc 
pro tune entry, 503; relief in equity, 283; res judi- 
cata, 198, 259; <eniereeen by attorney, 241; set-off, 
155; ainst infant by confession, 198, 460 ; by 
detau t, 222, 460; in Scatemeen 308 ; on note, 284. 

Judgment Creditors, purchase at execution sale, 347. 

Judgment lien, 118, 460; community property, 460 

Judicial Notice, 198, 461, 524. 

Judicial Sale, 17, 198; purchaser, 17; validity, 198. 

Justice of the Peace, 198, 259, 284, 308; bill of exceptions, 
198; courts, 484; jurisdiction, 308. 

Laches, 198; fraudulent conveyance, 198. 

Landlord and Tenant, 38, 98, 138, 156, 198, 222, 241, 259, 260, 
284, 327, 347, 395, 416, 461, 484, 503, 524; abandonment, 
327; action on lease, 198; assignment of lease, 347, 
484; breach of covenant, 503 ; cancellation of lease, 
327; construction oflease, 416; conveyance of lease- 
hold, 198; death of tenant, 347; fixtures, 156, 222; in- 
solvenc "of lessee, 347; insolvency of tenant, "484; 
lease, 156; lease tor illegal purposes, 260; lease to 
member of firm, 222; lien, 461, 484, 524; negligence ir 
making repairs, 199; non payment ot part rent, 327; 
oil lease, 198; ratification, 46 recoupment of fraud, 
327; rent, 98, 21; repairs made by tenant, 198; sub- 
letting, 508; ‘waiver, 461. 

Larceny, 56, 76, 116, 118, 136, 154, 240, 345, 368. 


Lease, 38, 58, 260. 
Legislature, 98. 





461; charges 
Fa Ry 872; imputat on 
99; pub 


Libel, 98, ye 174, 199, Bm 
ainst cler 
of crime, 260; athoatinn 461; language, 
lication, 199; words actionable per se, 
License, 284, 872; easement, 284; estoppel, 872; when 
tesevooaSie, 60. 
lien, | 54 327 contract of, 461; «gad lien, 
1 ay ia cultivating crop, 284 
Life the ag 17, 38, 118, 199, 260, 347, 372, 503 ; 3 pace: 
tion, 503; authority of agent, 372; count fail 
ure to pay premium, 17; misrepresenta jon in pol. 
icy, 347; misstatement of application, 199; notice of 
premium due, 260; statements in application, 260. 
1ddp Tpecanee Policy, 88, 98, 308, 372, 508; construction, 


Life Tenant, 503; purchase of $576. 108. te a "io a. 
Limitation of Act ons, 17, s= , 78, 118, 138, 156, 199 

2, » 808, 372, 416, 434, 461, tan. 004; ahemens 

from State. 254; acknowled ment, ’ 435; adverse pos- 

—, demurrer, ; fraud, 529, 461; aoe. 

meueent. 308 ; new promise 284; 

ft by triste, 3896; payment a- heirs of 

gor, 372; pleading, 260; reformation, 503; 

release of ‘surety, 603; revival of action, 308; judg- 


aa by confess on, 284; trespass by mining coal, 


Lis Pendens, 199. 

Logs and Logging, 222, 260; foreclosure of lien, 260. 

Lost Instrument, 284; presumption of contents, 284. 

Maintenance, 242. 

Malicious Fyssesuehe. 58, 78, 118, 156, 199, 242, 284, 827, 

, 461, 524; complaint by third’ passen; 873; 

284’; obstructing justice, 199; ing, 284; 

Pp le cause, 78, 284, 327, 485, 461, 5 writ of at- 
tachment, 156. 

Malpractice, 156, 416; instructions, 416. 

Mandamus, 96, 118, 138, 156, 260, 284, 827, 348, 373, 461, 504; 
certificate of nomination, 98 ; Collection of tax, 156; 
election returns, 284; jury tr rial, 348; restoration of 
dismissed teacher, 34s; review, 504. 

Mandamus to County Officers, 461. 

Mandamus to County Treasurer, 461. 

Marine Insurance, 17. 

Marriage, 98, 138, 199, 373, 416; evidence, 199; 
373; promise, 435. 

Married Woman, 78, 174, 284, 348, 396, 416, 524; charge on 
separate estate, 416; deposit in lieu of bail, 284; en- 
forcement of contract, 848; negligence, ‘6; oral 
charge on land, 199; wite’s separate estate, 199; 
wife’s separate property, 284 

Master and Servant, 17, 38, 58, 78, 9, 118, 138, 156, 174, 199, 

378, 396, 416, 435, 461, 434, 
504, 64; assumption of risk, 58, 188, 284, 373, 416, 461, 
484, 504; contributor negligence, ‘199, "200," 24 2; 284' 
373; dangerous machinery, 461; dan L—dy. prem- 
ises, 156, 461, 524; defective a appliance, I age 416 ; defect - 
ive railroad track 1; duty as to safe place, 260; em- 
ployment of x physician b by nome, 461 ; fellow- serv- 
ant, 58, 78, 11 156, 200, 242, 284, 327, 396 
pendent contractor, 200; jw hang 878, 461; injury te 
employee, 462; injury to minor ém loyee, 285; injury 
to railroa employee, 308 instructions to employee, 
188; ma _ooe of physician, 308; minor employee, 
200; negligence of vice- -principal, 200, 373; negligent 
construct on, 260; promise to protect “employee, 308 ; 
safety of appliances, 8 348; traveling salesman, 373; 
wrongful discharge, 285, 416. 

Measure of Damages, 18, 98; mental anguish, 18, 

Mechanic's Lien, 18, 38; 78, 98, 118, 138, 174, 200, 222, 242, 
260, 285, , 878, 396, 416, 435, 462, 484, 504, 524; 
amendment of answer 462; bond of ‘owner, 435 ; 
building on leased land, 348; construction of rail- 

road, 348; contract, 373; description of property, 
416; ‘enforcement, 242; estoppel, 174; failure to 
register contract, 484; foreclosure, 308, ; im- 
rovement for lessee, 309; improvement on leased 
and, 827; laborer under subcontract, 200; limita- 
tions, 266; partnership property, 309 tition to 
enforce, pleading, 435; priority 6 of lien, 504; 
priority to mortgage, 462; ‘service of notice, 873; 
statement of account, 174; statutory requirements, 
242; subcontractor, 98; sufficiency of notice, 260; 
unused material, 484; validity, 188; waiver, 118. 

Mines and Mining, 373, 462; right to follow dip, 462. 

Mining Claim, 285; right of co-owner, 285. 

Mining Lease, 242, 260; royalties, 260. 

Monopolies, 200, 260, 462; ferry franchise and bridge 
priv vileges, 462. 

Mortgage, 38, 59, 78, 98, 118, 156,174, 200, 222, 242, 260, 285, 

327, 848, 873, 896, 416, 485, 462, 484, 504, 525; acquisition by 
pon by Poon op appointment by oom tg 416; 
assumption by grantee, 416; assumption by er. 
chaser, 396; cancellation, 78; death ef mo 
373; deed absolute on face, 285; deseription, 


validity, 
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dower, 200; failure to record, 118; foreclosure, 78, 
98, 184, 200, 222, 373, 462; foreclosure of first mort- 
gage, 348; foreclosure sales, 285; merger, 327; notes 
maturing at different times, 285; parol evidence, 
435; partial payment, 504; paymentto mortgagee, 
309; power of sale, 156, 874, 396; priority, 59, 348; 
reformation, 416; registration, 222, 223; right of 
mortgagee to possession, 200; sale, 242 ;subrogation, 
59, 484; tender, 174; time of taking effect, 484; valid- 
ity 78; what constitutes, 223; by married woman, 

, 485; imduced by fraud, 348; on crops, 374; sale, 
285, 328, 

Municipal Aid to Railroads, 285. 

Municipal Corporation, 18, 38, 59, 79, 98, 119, 138, 156, 174, 
200, 223, 242, 260, 285, 309, 328, 848, 374, 396, 417, 435, 462, 
484, 604, 525; action against, 504; adjacent lands, 396; 
attorney’s fees, 200; change of street grade, 200, 260, 
328, 396, 462; city warrants, 328; condemnation of 
land, 462; contracts, 98; contracts for water, 374; 
contributory peqiigones, 285; control by legisla- 
tion, 200; control of streets, 462; defective drain, 
200; distributing handbills, 348; defective highway, 
396; defective sidewalks, 138, 174, 285; defective 
street, 417, 462; defective street crossings, 309; duty 
to maintain fence, 374; election, 504; eminent do 
main, 286; ice on sidewalk, 374; improvements, 59; 
incompetency of foremen, 374; indebtedness, 417; 
independent contractor, 242; injunction, 396; in- 
juries from falling bill board, 174; liability to prose 
cution, 242; malfeasance of officers, 201; negligence, 
201, 261, 328, 462; negligence of officer, 435; negligent 
construction of sewer, 286; officers, 328; open draw- 
bridge, 328; opening public street, 435; opening 
streets, 525; ordinances, 79, 156, 201, 243; personal 
injuries, 200,201; powers, 201; public improvements, 
18, 248, 374, 484, 504; resolution of city council, 364; 
school districts, 223; sewer assessments, 504; sewer 
construction, 243; special assessments, 59, 285, 435; 
special tax, 417; street crossings, 348; street im- 
provement, 201, 286; street railroad franchise, 261; 
vacation in public street, 119; validity of ordinance, 
417; violation of ordinance, 286; water works, 504. 

Municipal Indebtedness, 349; basis of limit, 349. 

Municipal Warrants, 223; negotiability, 223. 

Murder, 15, 36, 115, 195, 258, 306, 325, 345, 393, 433, 457. 

Mutual Benefit Society, 138, 223, 243, 286, 309, 328; assess- 
ment, 286 ; certificate, 309; construction, 309; validity 
of rules, 223. 

Names, 99, 157. 

National Bank, 18, 99, 261, 328, 374; borrowing money, 
874; fraudulent representations by directors, 374; 
indebtedness, $9; insolvency, 328; receivers, 261. 

Negligence, 17, 18. 38, 59, 79, 98, 99, 119, 139, 157, 174, 201, 
222, 243, 261, 286, 309, 374, 396, 417, 435, 462, 484, 525; ad- 


joining pope? owners, 286, action against les- 
n 


see, 223; break gas pipe, 201; county bridges, 
462; dangerous premises, 201, 223, 396, 463, 484; de- 
fective highways, 417; directing verdict, 484; elec- 
tric company, 18, 286; evidence of damage, 201; fall 
of railroad bridge, 435; fast driving, 463; imputed 
negligence, 374; independent contractor, 463; inju- 
ries, 243; injury to brakeman, 261; injuries to child, 
99; injuring plaintiff's business, 374; injury to tres- 
passing minor, 463; letting vicious horse, 375; navi- 
gable waters, 223; obstruction of highway, 223; pas- 
senger elevator, 174; permanency of injuries, 375; 
personal injuries, 286; pleading, 286; street car com- 
pany, 809; turnpike company, 59; unguarded exca- 
vation in sidewalk, 463. 
Negotiable Instrument, 18, 38, 119, 139, 157, 175, 201, 223, 
3, 261, 286, 309, 328, 349, 375, 396, 417, 435, 463, 484, 504, 
525; accommodation indorsement, 243; action by 
assignee, 201; bona fide holder, 119, 286, 309, 375, 463, 
504,525; bona fide purchaser, 436; bills and notes, 
463; burden of proof, 375; certificate of deposit, 
328; constructive knowledge, 463; defense of in- 
sanity, 286; failure of consideration, 286; fraud, 201; 
fraudulent representations, 287; indorsements, 504; 
indorser on note, 201; indorsement of note, 223; in- 
dorsement and transfer, 435; interest coupon, 139; 
legal assignment, 18; liability of surety on note, 
435; note, 119, 157, 175, 201, 286, 328, 485, 525, 248; note 
of married woman, 485, parol evidence, 463; pay- 
ment, 202; payment of furged paper, 349; promis- 
sory note, 18, 175, 463; release of sureties, 463; signa- 
ture of co- maker, 286; surety on note, 261; surety, 
525; transferee of mortgage note, 375; usurious 
note, 504; validity, 504; wrongful transfer, 287. 

New Trial, 243, 328; death of judge, 328. 

Notary Public, 417; protest of note, 417. 

Novation, 175. 

Nuisance, 37, 139, 175, 202, 223, 309, 375, 463 ; abatement, 375; 
establishment of market, 463; flooding of land, 309; 
injunction, 463; liability of purchaser, 202; prescrip- 
tion, 463; surface water, 223. 

Office and Officers, 202, 223, 287, 349, 328, 375, 436, 463; dep- 
uty clerk of court, 463 ; liability for official conduct, 








202; power to employ counsel, 375; retirement, 436; 
State commissioners, 202; action to determine title, 
oe city council, 223; mandamus, 287 ; school trustee, 


Oleomargarine, 175, 202; illegal sale, 175, 202. 

Parent and Child, 19, 79, 202, 328, 349; custody of chi. 
dren, 202, 328. 

Parol Evidence, 56, 328. 

Partition, 36, 79, 202, 287, 375, 417, 468, 485; abatement, 287; 
advancements, 463; judgment for cost, 202; owner 
nership, 287; res judicata, 485; who may maintain, 
375; by parol, 375; sale, 328, 426, 436, 

Partnership, 29, 39, 79, 99, 119, 139, 175, 202, 223, 248, 261, 287, 
309, 849, 375, 417, 436, 468, 505, 525; accounting, 79, 139, 261, 
463; application of assets, 349; authority, 261; au- 
thority of partner, 202; between husband and wife, 
436; contract, 119; dissolution, 375; exemptions, 417; 
evidence, 309; insolvency, 463; marshalling firm as- 
sets, 139; mortgage, 505; payment of private debt, 
349; power of members, 436; powér of partner, 223; 
rights of partner, 287; suit for dissolution, 19; trust 
deed, 375; trustee, 79; what constitutes, 375. 

Patents, 99, 202; statutes of limitation, 202. 

Payment, 287, 329, 417; assignment, 417. 

Peddler’s License, 287. 

Perjury, 76, 154, 258, 280. 

Plea in Abatement, 287. 

Pleading, 19, 39, 79, 99, 139, 175, 202, 223, 287, 309, 329, 349,: 
375, 463, 485, 525; action for service, 463; action on 
note, 223; agent’s authority, 287; amendment, 349, 
525;amendment after verdict, 287; amendment of 
complaint, 175; contributory negligence, 287; 
counterclaim, 484; verified answers, 202. 

Pledge, 19, 139, 309, 329; bona fide purchaser, 309. 


Power of Attorney, 202, 417; construction, 417; sale of 
land, 202; settlement of land claim, 417. 

Practice, 505. 

Principal and Agent, 39, 59, 202, 287, 309, 329, 375, 397, 464, 
485, 505; authority of agent, 202, 464; election of 
remedies, 485; embezzlement by agent, 202, 375; fol- 
lowing trust funds, 375; insurance, 375; powers of 
architect, 375; powers of factor, 397; power to em- . 
ploy men, 505; ratification, 309; traveling salesman, 
376; unauthorized act of agent, 329, 376. 


Principal and Surety, 59, 157, 202, 287, 309, 329, 417, 436, 
485, 525; action against surety, 202; action on bond, 
202; judgment, 309; liability of surety, 309; release 
of surety, 525; replevin bond, 417. 


Process, 59, 79, 202, 309, 329, 464; appearance, 464; sum 
mons, 464; writ of error, 79. 

Prohibition, 119, 139, 329, 376,417, 436, 464; abatement, 
376; county court, 464; injunction to restrain execu- 
tion, 329; jurisdiction, 436. 

Public Land, 99, 157, 175, 223, 243, 261, 287, 329, 349, 376, 395, 
417, 464, 485; certificate, 243; commissioner, 287; 
homestead, 397; homestead entry, 223; pre-emption, 
157; proof in pre emption entries, 464; quitclaim 
deed, 349; railroad grants, 485; title, 261; town 
sites, 329; transfer of duplicate certificates, 417; . ' 
withdrawal from sale, 376. 

Quantum Meruit, 35. 

Quieting Title, 19, 99, 157, 349, 436. 

Quo Warranto, 376. 

Railroad Aid Bonds, 376, 464; constitutional law, 376. 

Railroad Companies, 15, 19, 39, 59, 79, 99, 119, 139, 157, 175, 
202, 223, 243, 261, 287, 309, 329, 349, 376, 397, 417, 436, 464, 
485, 505, 525; accidents, 99, 261; accident at crossings, 
19, 139, 157, 175, 376, 464, 505; attempt to board mov- 
ing car, 464; cattle guards, 468; construction, 417; 
construction of crossings, 288; construction of road 
in street, 417; construction on street, 376; contribu 
tory negligence, 202, 288, 329, 417; damages, 19; dedi- 
cation, 157; defective bridge, 119; defective cattle 
guard, 417; defective crossings, 485; duty of grip 
nan, 876; fires, 39, 79, 202,397, 464; foreclosure sale, 
139; foreign corporations, 505; gite of right of way, 
175; injury, 436, 485; injury to brakeman, 175, 397, 418; 
injuries at crossings, 223; injuries to passenger, 243, 
505; injuries to persons on track, 203; injuries from 
surface waters, 397; injury to trespasser, 288; kill- 
ing stock, 19, 59, 329, 349, 376, 436; lessee, 485; liabil- 
ities, 203; negligence, 157, 329, 376, 436, 464, 485; negli- 
gence of lessee’s receiver, 309, 349; obstructing high- 
way, 397; overcharge, 349, recovery of goods 
shipped, 505; right to cross another road, 288; set- 
ting fire to timber land, 175; shooting trespasser on 
train, 288; street car, 349, 505; street railways, 19, 175, 
203, 223, 261, 397, 464, 485; surface water, 100; switchjto 
private warehouse, 376; use of track as pathway, 


Keal Estate Agent, 60, 139, 175, 261, 288, 329, 376, 436, 505; 
commissions, 60, 189, 176, 261, 288, 329, 486,505; revok- 
ing authority, 176. 
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Receivers, 39, 310, 829, 349, 377, 418, 486, 485, 505; appoint- 
ment, 505; collateral attack, 377, 437; conflicting ap- 
pointment 4 State and Federal courts, 437; cred- 
itors’ bill, 418; intervention by creditor, 349; judg- 
ment creditor, 437; railway organization scheme, 
437; power to incur debt, 329; of corporation, 329. 

Reference, 397. 

Release, 20, 39, 262, 288, 350, 437, 464, 505; consideration, 
262; joint debtor, 288; parol evidence, to vary, 464; 
rescission, 350. 

Release and Discharge, 119, 377; consideration, 377. 

Religious Society, 437, 505, 526. 

Removal of Causes, 20, 140, 208, 244, 288, 350, 377, 397, 437, 
464, 485, 505, 526; amount in dispute, 203; appear- 
ances, 485; averments of citizenship, 437; citizen- 
ship, 203; diverse citizenship, 244, 464; error of 
clerk of State court, 377; estoppel, 288; federal ques 
tlon, 20, 350; forum of jurisdiction, 464; fraudulent 
joinder of defendant, 288; judgment for land; 465; 
local prejudice, 288; record, 505; separable contro- 
versy, 244; time of application, 397; time of filing 
transcript, 465 

Rent, 377; charge for support of land, 377. 

Replevin, 20, 39, 95, 100, 157, 203, 223, 288, 310, 297, 526; coun- 
terclaim, 223; demand. 223; judgment, 288, 526; 
pleading. 20; res custodia legis, 397; wrongful de- 
tention, 100. 

Replevin bond, measure of damages, 310. 

Rescission, 58. 

Res Judicata, 20, 60, 140, 157, 203, 224, 244, 262, 188, 310, 329, 
437, 465, 505; attachment, 157; claims in different 
rights, 224; decree, 329; different cause of action, 
437; injnnction against street railways, 362; judg- 
ment in partition, 465; husband and wife, 310; right 
to set off judgment, 203; splitting cause of action, 
208. 

Robbery, 36, 280. 

Sale, 20, 40, 60, 79, 140, 176, 203, 224, 244, 262, 289, 310, 
329, 850, 377, 397, 418, 437, 465, 485, 606; action for 
breach, 465; action for price, 176, 485; breach 
of warranty, 437; cars built on ofder, 418; change of 
possession, 289; conditional sale, 20, 40, 224, 262; con 
struction of contract, 289; constructive fraud, 397; 
consignment for sale on commission, 418; contract, 
140; contract of warranty, 203; delivery, 465; false 
representations, 465; fraud, 244, 289, 350; implied 
conditions, 80; implied warranty, 140, 289; insolv- 
ency of buyer, 350; measure of damages, 465; parol 
evidence, 377; possession, 289; place of delivery, 
310; rescission for fraud, 437; rescission of sale, 397; 
separable contract, 377; warranty, 203, 289; when 
title passes, 437; written contracts, 224. 

Sale of Good Will, 329. 

Sale to Married women, 330; trover, 330. 

Sale of Ward’s Land, 397. 

Schools, 329; election of teachers, 330; expulsion of 
scholar, 465. 

School Districts, 40, 262. 

Seal, 418. 

Seduction, 80, 120,195, 220; action by father, 80. 

Service of Process, 57. 

Set. off, 20, 224, 289, 465, 506, 526. 

Slander, 40, 397, 465; evidence, 465; imputation of un- 
chastity, 397. 

Specific Performance, 40, 60, 80, 157, 203, 224, 262, 310, 330, 
465 ; contract, 310; contract to convey, 157; deed, 203. 

Subrogation, 397, 487; incumbrancers, 487; payment of 


ax, 397. 
Sunday Law, 40, 262, 485; opening barber shop, 262. 
State Warrants, 418; interest, 418. 

Statutes, 40, 100, 120, 140, 157, 203, 262, 330, 418, 526; act of 
congress, 262; construction, 418; enactment, 100; 
repeal of special act, 203; revisory statute, 203; 
validity, 140. 

Taxation, 40, 80, 100, 120, 140, 158, 176, 203, 224, 244, 262, 289, 
310, 330, 350, 377, 418, 438, 465, 485, 506, 526; assessment, 
262, 289, 377, 465; bank stock, 310, 330; capital stock, 
485; church property, 203; entry of delinquent taxes, 
486; exemptions, 224, 289, 377, 438, 506; injunction, 
460; license tax on trade, 488; lien for taxes paid, 
377; limitations, 418; manufacturing corporations, 
438; mortgages owned by non residents, 418; oc- 
cupation taxes, 330; of Indians, 289; of savings 
bank, 262; omitted taxes, 506; Pennsylvania stat- 
utes, 289; pleading, 526; privilege tax on store, 203; 
recovery of taxes paid, 244; redemption, 244; re- 
straining collections, 486; validity of assessment, 
140; voluntary payment, 418; warrant, 224. 


Tax Deed, 20, 40, 60, 158; sufficiency, 158. 
Tax Lien, 20; priorities, 20. 


Tax Sale, 289, 310, 377; redemption, 176; right of pur- 
chaser, 289; validity, 289, 310. 





Tax Title, 244, 310; purchase by tenant, 310, 

Telegraph Companies, 40, 120, 140, 204, 244, 262, 289, 378, 
397, 418, 465, 486; damages, 486; delay, 244; delivery, 
418; illegal rates, 465; message received by tele- 
phone, 289; neo of charge, 378; privilege 
tax, 262; regulation, 398; unrepeated message, 204. 

Tenants in Common, 40, 80, 158, 262. 

Tender, 244, 350. 

Theft, 76, 368, 433. 

Town, 465, 506; jails, 565; negligence of officers, 506. 

Trade mark, 465; injunction, 465, 

Trespass, 158, 176, 204, 224, 330, 465; cutting timber, 204; 
eviction, 330; evidence, 466; pleading, 330. 

Trespass on Land, 269; injunction to restrain, 289. 

Trespass to Try Title, 120, 140. 

Trial, 60,80, 120, 140, 158, 176, 204, 224, 244, 290, 310, 360, 378, 398, 
466; competency of juror, 100, 204, 224; continuance, 
204, 398; demurrer to evidence, 466; directing ver- 
dict, 290; general and special verdict, 224; impeach- 
ment of verdict, 378; impeachment of witness, 80; 
instructions, 204; juror, 350; misconduct of jury, 60, 
120, 310,398; reception of evidence, 224; right to jury 
trial, 378; special verdict, 140, 176. 

Trover, 40, 158, 418, 4288; by pledgee, 176; construction 
of contract, 418. 

Trust and Trustee, 40, 60, 80, 158, 204, 244, 262, 310, 330, 350, 
378, 438, 466, 486, 506, 526; constructive trust, 176, 378; 
contract, 438 ; delivery,330 ; following trust funds,310, 
506; limitations, 466; resulting trust, 204, 330, 350, 486. 

Trust Deed, 120, 466. 

United States Commissioner, 290. 

United States Supreme Court, 60. 

Usury, 40, 120, 176, 244, 262, 330, 350, 486; evidence, 330, 486; 
loan, 350; national banks, 262; right to interest, 120. 

Vendor and Purchaser, 20,80, 158, 204, 262, 290, 330, 350 
878, 398, 438, 466, 506, 466, 526; defective title, 290; 330; 
false representations, 20, 350; performance of con- 
tract, 290; rescission of contract, 398, 466; sale of 
land, 466; statute of frauds, 466. 

Vendor’s Lien, 20, 80, 120, 158,'204, 290, 310, 398, 438, 486, 
506; abandonment by vendee, 310; assignment of 
note, 290; enforcement, 438; warehouse, 158. 

Venue, 100; change, 100. 

Warehouseman, 176, 398; contract for storage, 176; 
negligence, 398. 

Waters, 60, 100, 140, 204, 224, 244, 262, 290, 330, 378, 398, 418, 
438, 466, 486, 506, 526; appropriation, 486; diverting 
natural flow, 466; irrigation, 60; navigable waters, 
204; obstruction, 204, 418; obstruction of stream, 378; 
presumptive right to use, 100; right of flowage, 330; 
right of riparian owner, 438; riparian rights, 80, 100, 
140, 176, 204, 262, 290, 378; surface water, 204, 224, 506; 
tide and shore land, 418. 

Water Company, 100, 466. 

Water Rights, 310, 486. 


Will, 20, 60, 80, 100, 120, 140, 158, 176, 204, 224, 244, 262, 290, 
310, 330, 350, 378, 398, 418, 438, 465, 486, 506, 526; abate- 
ment of legacies, 120; acceptance of testamentary 
provisions, 224; charge on realty, 378, 466; charities, 
310, 306; conditions of annuity, 466; conflicting 
clauses, 486; contingency legacy, 486; defeasible 
fee, 350; description of devisees, heirs, 466; descrip 
tion of legatee, 290; determination of devisees, 378: 
devise, 506; devise in lieu of dower, 310; devise of 
income, 378; devise over, 438; devise to children, 
466 ; devise to trustee, 20; devise to widow, 100; de- 
vise to wife, 120, 310; duty of contingent remainder- 
men, 290; estate, 204; estate devised, 378, 398; estate 
in remainder, 310; estate passed, 140; general be- 
quest, 486; incapacity, 290; indefinite bequests, 506; 
invalid ~ pe 158 ; jurisdiction of Federal courts, 
506; legal heirs, 204; limitation over, 488; mental 
capacity, 378, 398; nature of estate, 60, 204, 244, 330, 
350, 378, 466, 526; parol evidence, 244; payment of 
legacies, 120; perpetuities, 330, powers, 224; 
powers of executors, 80, 140, 262 ; power of trustee,38 ; 
property devised, 224; provision for widow, 140; 
residuary clause, 60, 100; revocation, 378, 526; rule 
in yng: case, 506; separate use trust, 290; signa- 
ture by third party, 378; specific legacy, 438; spend- 
thrift trust, 290, 378; testamentary capacity, 120, 398, 
438, 486; trusts, 506; undue influence, 158, 224; valid- 
ity, 466; validity of devise, 418; vested remainder, 
100; vesting of estate, 506; contest, 40, 418, 466. 

Witness, 40, 60, 120, 176, 221, 244, 290, 339, 378, 398, 438, 466, 
486, ; competency, 40, 398; conviction of crime, 
378; credibility, 224; criminating evidence ,438 ; dec 
larations of deceased, 120; impeachment, 60, 244, 290, 
398, 438, 466; privileg¢ d communications, 176; repu- 
tation for veracity, 120; transactions with decedents, 
120, 330, 466, 46, 506. 

Writ of Error, 79. 

Wrongful Attachment, 40, 
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